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Introduction

S

ometime around 2010, Dr Padraic Kenna, Director of
the Centre for Housing Law, Rights and Policy at
NUIG, suggested to us in Community Action Network
(CAN) that we explore the possibility of having social
clauses included in the regenerations of Dolphin House and St
Teresa’s Gardens in Dublin so as to directly add community
benefit to procurement contracts. At that time, we were not sure
what a social clause was, knowing little about public
procurement and less about the rules that surrounded it.
However, as a social justice organisation working in
disadvantaged communities since 1987, we were aware of two
things.
Firstly, we saw the huge impact made on the community by the
employment of local young people during the regeneration of
Fatima Mansions. It cannot be underestimated how powerful it
was to have young people, once seen as having limited
opportunities, working in their neighbourhoods in hard hats and
high viz jackets. This had been made possible by the excellent
working relationship that had developed between the community
and the construction company, in the context of a booming
economy in the 1990s.
Secondly, we were aware that in other regeneration projects
some in the community felt excluded from the projects. While
many of their people needed decent work, it seemed as if this
work was not available to them as the construction companies
brought in their workforce from outside Dublin, or from overseas.

In our work with regeneration projects, we had seen examples of
local people being taken on by various arrangements and were
under the impression that these were social clauses. But this was
not the case.These arrangements were by voluntary agreements
between the public body and the contractor and while useful, had
limitations. The idea of a public body buying, let’s say, the
provision of social housing and also adding to that contract the
buying of community benefit, for example, training opportunities
for the long term unemployed, or opportunities for small and
medium-sized businesses, was very new in Ireland.
Excited by the potential, we in CAN researched social clauses,
particularly in Scotland and Northern Ireland, and we connected
with existing programmes such as the Devolved Schools Building
Programme and with the Grangegorman Development. We joined
with others to ask Dublin City Council and those charged with
building the new children's hospital if they would include social
clauses in their procurements. This work was fruitful, but, as this
report will show, executing social clauses well is an enormous
challenge. We are always heartened to meet the beneficiaries,
men and women for whom prospects were poor and opportunities
few, now flourishing through finding decent work and education.
But making this happen involves long-term planning, skilful design
of clauses, and building partnerships between the contractor,
employment and training services, and those involved with
marginalised groups in the community. Those who carry the
responsibility of delivering these initiatives within an already
challenging procurement process project are doing so without
national experience and supportive policy frameworks.

For that reason, we established the Community Benefit Forum in
2016 as a place for those carrying this responsibility to share
learnings and support each other. The Forum has included
representatives of the Regeneration Boards of Dolphin House
and St Teresa’s Gardens, Dublin City Council, the National
Development Finance Agency, the new children’s hospital, the
REHAB Group and the Grangegorman Development Agency.
It became clear that we owed an obligation to those working on
these projects to properly document the work of the Forum so
others could benefit from this work. The Irish Human Rights and
Equality Commission’s (IHREC) Decent Work grant enabled us to
contract Dr Deirdre Halloran to research our story, set it in the
context of the legal and policy frameworks on social clauses, and
to draw out the learnings and recommendations arising from it.
Working with IHREC also afforded us the opportunity to include in
the research the role of human rights and ask whether social
clauses in public procurement can be used by public bodies to
protect, respect and fulfil the rights of citizens, particularly
marginalised groups.
We in CAN are very grateful to the members of the Forum –
Manus Bree, Dolphin House Regeneration Board; Rea Lavelle, St
Teresa’s Gardens Regeneration Board; Kathleen McCann,
Grangegorman Development Agency; Ingrid McElroy, National
Paediatric Hospital Development Board and David Power and
Jerome Counihan of the National Development Finance Agency.
They and their organisations are to be commended for their
energetic engagement with the research process and offering
their experience as a learning for us all. We wish to thank IHREC
for not only funding the work but for actively participating in the
project throughout. We are also very indebted to Deirdre Halloran,
for her dedication and hard work in bringing the work to this point.
She has left us all an important document celebrating serious
work in the area of social justice, and a platform to build on.

We all hope that the collective story of making social
clauses work in Ireland inspires other public bodies to take
up the challenge and policymakers to continue to build a
solid platform for us to stand on. A bottom-up drive to make
social clauses a part of Irish public life will only take us so
far. We need a top-down drive too.

Peter Dorman
Community Action Network

Community Benefit
Forum
Kathleen McCann has been responsible for
coordinating community benefit activity on the
Grangegorman Development since 2015. She has more
than 30 years' experience of working with a range of
community, voluntary, NGO and public sector
organisations in Ireland and the UK. She has a particular
interest in educational disadvantage, labour market
access and social inclusion.
Ingrid McElroy is responsible for managing the National
Paediatric Hospital Development Boards' Community
Benefit Programme for the new children's hospital. She
is also the Diversity, Inclusion and Community
Engagement lead with Children's Health Ireland. Ingrid
has many years of experience working in the not-forprofit sector as an independent consultant and project
manager and as the Recruitment and Training Officer in
the Mater Hospital
Manus Bree has been project-coordinator with Dolphin
House & Dolphin Park Joint Regeneration Board for the
past six years. His role is to support the regeneration
board to deliver on the physical, social and economic
regeneration of the community, including the
implementation of community benefit clause initiatives.
Rea Lavelle has worked as the Regeneration
Coordinator for St. Teresa's Gardens Regeneration
Board for two years. She is also involved with the Local
Policing Forums in Dublin South Central area. She has
previously worked in social policy, social housing and
homelessness, and with the Local Employment Services.
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Section one
The Legal and Policy
Framework for Public
Procurement

Section One - The Legal and Policy
Framework for Public Procurement
On average, the State spends approximately €8.5 billion annually concluding public supplies
and services contracts.1 The Office of Government Procurement (OGP), created in 2014, has
full responsibility for procurement policy and procedures in Ireland and for sourcing all
goods and services on behalf of public services including health, defence, education, and
local government sectors. It operates as an office of the Department of Public Expenditure
and Reform. The creation of the OGP constitutes a move from a decentralised to a centralised
model of procurement in Ireland.2 National, regional and local bodies retain responsibility for
sector-specific procurement operations in health, defence, education and local government.
However, the national public service objective is to speak with ‘one voice’ to the market
when procuring set categories of goods and services.3
There are 31 local authorities in Ireland, 26 of which are county councils responsible for local
government in 24 geographical counties. Local authorities in Ireland are responsible for
adhering to the National Public Procurement Policy Framework and for the individual
procurement decisions they make. In terms of adopting a consistent approach to public
procurement, the Local Government Management Agency provides advice and assistance to
local authorities regarding national and EU procurement regulations and contract
management issues affecting their activities. It also monitors legislative and case law
developments to ensure its processes remain current in light of these developments and other
best practice initiatives.4 There are two city and county councils and three city councils.5
Each council has jurisdiction for its administrative area.6 Semi-state bodies, which are owned
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at some level by the State and are commercially run, take ownership of their own
procurement practices and policies.7

EU Public Procurement Legislation
The Treaty on the Functioning of the European Union (the Treaty) forms the basis in primary
law for EU regulation of public procurement, in particular its provisions on free movement of
goods and services, freedom of establishment, and the development of the internal market. To
underpin the fundamental Treaty principles8 in public procurement as well as those derived
from the Treaty9 and to provide guidance to Member States, a series of procurement
Directives were adopted which ensure that companies from across the EU can compete for
public contracts (above defined thresholds).10
In EU law, a ‘public contract’ is defined by who is doing the purchasing, what they are
buying, and from whom they buy it. The Directives contain an obligation to award contracts
following a call for competition which must be advertised in the Official Journal of the
European Community (OJEU), and which sets down minimum time limits for firms to
respond to such calls, to ensure that firms from other Member States also have time to
respond. EU Directives have been implemented into Irish law by means of statutory
instruments.
The Directives are intended to co-ordinate national contract award procedures by introducing
a minimum body of common procedural rules that reflect the basic Treaty principles rather
than to achieve the harmonisation of all national rules on public procurement. The Directives
do not seek to impose a new common regulatory regime on EU Member States in the field of
procurement, and Member States can continue to apply their national procedures adapted to
the Directives.
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In essence, the common rules of the Directives consist of applying the basic principles of
non-discrimination, equal treatment and transparency in the:
•

publicity of proposed procurement contracts

•

design of technical specifications

•

choice of procurement procedure

•

qualification and selection of candidates and tenderers

•

awarding of contracts.

The main public procurement Directives are:
Public Procurement: Directive 2014/24/EU on public procurement
Utilities: Directive 2014/25/EU on procurement by entities operating in the water, energy,
transport and postal services sectors
Concessions: Directive 2014/23/EU on the awarding of Concession Contracts
These Directives cover predominantly the procedural rules.11

They have been transposed into Irish Law as:
The European Union (Award of Public Authority Contracts) Regulations 2016 (SI No. 284 of
2016) This is the central piece of regulation governing the awards of public contracts by
central government departments, regional and local authorities in Ireland.
European Union (Award of Contracts by Utility Undertakings) Regulations 2016 (SI No. 286
of 2016)
European Union (Award of Concession Contracts) Regulations 2017 (SI No. 203 of 2017).
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Fig 1: EU Law and the Irish Legal Framework
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Thresholds above which advertising of contracts in the Official
Journal of the EU is obligatory
The Directives, however, apply only to proposed procurement contracts of a financial value
above a given threshold. Those falling within this broad definition include: contracts that are
of a sufficiently high value to attract economic operators from other Member States (i.e.
where the potential benefits of winning the contract outweigh the extra costs of providing the
goods, works or services from a greater distance); and/or those contracts concerning objects
that are amenable to cross-border trade.
The main advertising thresholds with effect from 1 January 2020 are as follows12:
Public Works -

€5,350,000 Threshold applies to Government

Contract Notice

Departments and Offices, Local and
Regional Authorities and public bodies

Goods and Service -

€139,000

Threshold applies to Government

Contract Notice
Goods and Services -

Departments and Offices
€214,000

Threshold applies to Local and Regional

Contract Notice

Authorities and public bodies outside the
Utilities sector

Services

€750,000

All services concerning social and other

Contract Notice-

specific services listed in Annex XIV of
the EU Directive 2014/24/EU

Utilities Works Contracts /

€5,350,000 For entities in Utilities sector covered by

Prior Indicative Notice

the Agreement on Government
Procurement (GPA)
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Utilities Goods and Services

€428,000

For entities in Utilities sector covered by
GPA

Procurement guidelines for items under OJEU Thresholds
Threshold

<5K

<5K-€25K

€25K-EU Threshold

Process

Min. one verbal

Min. three quotations

Formal Tendering Process

quotation

in writing

http://www.etenders.gov.ie

(evidenced)

Award

Voluntary OJ EU

Price/Most suitable

MEAT-Notify

MEAT

unsuccessful bidders

Below threshold contracts are governed by domestic guidance documents13 stipulating that
contracting authorities should always follow a competitive process, except in justifiably
exceptional circumstances. The process should always take into account the general Treaty
principles of transparency, equal treatment, proportionality and non-discrimination.14
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Irish Public Procurement Policy
The ‘National Procurement Policy Framework’ consists of five streams:
-

Legislation (Regulations implementing the Directives
Policy (Soft Law measures, i.e. government circulars)
Capital Works Management Framework (specifically designed for construction
contracts)
General Procurement Guidelines
Detailed technical guidelines, template documents and notes published by the OGP

In 2017, the OGP published a comprehensive ‘Public Procurement Guidelines for Goods and
Services.’ document, which is subject to amendment and review periodically.15 These
guidelines aim to ‘promote best practice and consistency of application of the public
procurement rules in relation to the purchase of goods and services.’

Value for Money
Achieving ‘value for money’ is a key procurement principle. Individual contracting
authorities are responsible for ensuring ‘value for money’ outcomes.16 Under the Irish ‘Public
Spending Code’ government departments and public bodies have a duty and responsibility to
the taxpayer to secure ‘value for money’ in the use of public resources. ‘Value for money’ is
deﬁned as being concerned with the eﬃcient and eﬀective use of resources. Eﬃciency
involves ensuring the optimum use of resources in developing and delivering programmes
and services.’17

Under the Public Service Management Act,18 responsibility for ensuring value for money
outcomes rests with individual departments and offices. In terms of Section 4(f) and (g) of the
Public Service Management Act 1997,19 departments and scheduled offices are required to
provide cost-effective public services, achieve better use of resources, and comply with the
requirements of the Comptroller and Auditor General (Amendment) Act 1993. Similar rules
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which require value for money outcomes apply to bodies which are audited by the
comptroller and the auditor general. The Act must be read in conjunction with the Public
Spending Code Central Technical References and Economic Appraisal Parameters.20
This consists of:
1. The Department of Public Expenditure Circular 13/2013, The Public Spending Code:
Expenditure Planning, Appraisal and Evaluation in the Irish Public Service–Standard
Rules and Procedures21
2. The Department of Public Expenditure and Reform Circular 06/2018: The Public
Spending Code: Publication of Post Project Reviews 22 and
3. The Department of Public Expenditure and Reform, Circular 18/2019: Technical
References and Economic Appraisal Parameters Circular.23
Neither the Act nor the circulars provide a clear definition of value for money. Circular
13/2013 states that the public spending code is based on employing good practices at all
stages of the expenditure life-cycle and that economic costs and benefits are not always the
only factors influencing policy decisions regarding public expenditure. The circular directs
requests for information on value for money requirements and related guidance covering all
public expenditure to the Public Financial Procedures, published by the Government
Accounting Unit, which outline the principles of government accounting. This consists of the
financial frameworks, rules, and procedures which apply to public expenditure, including
value for money requirements. Here value for money is defined as:

[C]oncerned with the efficient and effective use of resources. Efficiency involves
ensuring the optimum use of resources in developing and delivering programmes and
services, while effectiveness involves ensuring that the objectives of programmes and
services are actually achieved for the resources available.24

The OGP's Information Note on social considerations and public procurement states: 25
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Value for money is not about securing the lowest initial price; it is defined as the
optimum combination of whole-life costs and quality to meet the user's requirement.
This does not preclude lowest price where the good or service is largely homogenous
in nature. Taking quality into account or seeking clearly measurable criteria should
allow for relevant social aspects of a bid to be considered. Care should be taken to
ensure that any additional costs are proportionate to the benefits and are reflected in
the award criteria.

In addition, it states that Ireland's procurement policy focus is 'the delivery of public services
in a sustainable manner by ensuring value for money and access to public procurement
opportunities for businesses.'26

Ireland’s approach to value for money reflects the often conflicting goals of public
procurement: sustainability versus value for money and opportunities for business. The
challenge of how to evaluate sustainability within a free-market economic approach to value
for money and meet requirements of the market is a difficult one.

In Scotland their model of procurement defines value for money as the appropriate balance of
cost, quality, and sustainability,27 ensuring that public money is spent in a way that can
‘deliver the most benefit to society’. The Procurement Reform Act, Section 15(5) (a) (ii)
requires contracting authorities to set out how they intend to deliver value for money, while
considering the whole-life cost and evaluating community benefits in a manner similar to
other sustainability aspects of the requirement. 28
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In Wales, their Procurement Policy Statement adopts a definition of procurement that ensures
that value for money is considered in the very widest sense when contracting in the public
sector in Wales:

Procurement is the process whereby organisations meet their needs for goods,
services, works and utilities in a way that achieves value for money on a whole-life
basis in terms of generating benefits not only to the organisation but also to society
and the economy, while minimising damage to the environment.29

How Ireland defines value for money in its purchasing effects how it can purchase
sustainability. Extending the concept of value for money to clearly include sustainability
considerations requires setting out the parameters beyond cost and quality to include a
balance of cost, quality and sustainability.
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Legal Parameters of Irish Public Bodies
The extent to which Irish public bodies and contracting authorities can include sustainable
considerations in their contracts depends on:
1. Whether they have the legal powers to do so, and
2. Whether there are sufficient policy grounds for them to do so.

Contracting authorities (CAs), such as local authorities and other public bodies have their
powers set out in legislation. Under the Local Government Act of Ireland 2001, local
authorities have general powers of competence and specifically the power to enter
contracts.30 The general functions of local authorities specified in section 62 of the Act
include taking such action as they consider necessary or desirable to promote the community
interest.
Section 63 (3) specifically provides that, “subject to law, a local authority is independent in
the performance of its functions”, a principle endorsed in the European Charter on Local Self
Government which Ireland has ratified.
Section 66 (3) (a) and (b) further extends the power of local authorities to:

[T]ake such measures, engage in such activities or do such things in accordance with
law (including the incurring of expenditure) as it considers necessary or desirable to
promote the interests of the local community.” Its definition of the promotion of
local community interest includes: “promoting, directly or indirectly, social
inclusion or the social, economic, environmental, recreational, cultural,
community or general development of the administrative area of the local
authority concerned or of the local community.

11

This is the equivalent to the ‘well-being power’ found in UK local government legislation
and relied on by Robert Macfarlane, facilitating the inclusion by local authorities in the UK
of social considerations in public procurement contracts.31
The scope for other public bodies to promote environmental and social requirements will
depend on their particular frameworks, statutory powers and the basis on which funding is
provided. Many public bodies have broadly framed ancillary or subsidiary powers in addition
to their main functions. The policies they adopt will therefore be of critical importance in
setting the scope for procuring sustainability in its widest context.
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Sustainable Public Procurement
Sustainable public procurement is defined by the EU as:

[W]hereby contracting authorities take account of all three pillars of sustainable
development (economic, social and environmental), when procuring goods, services
or works.32

The 2014 Directives opened up a number of opportunities for sustainable procurement, while
maintaining the basic requirements of competition, transparency and equal treatment.
Innovation, environmental and social issues are clearly supported, and their importance
emphasised, thereby lowering the regulatory risks attached to these issues. The reform is
linked to the Europe 2020 strategy for smart, sustainable and inclusive growth, which
identified public procurement as one of the market-based instruments needed to achieve the
2020 objectives for employment, climate change and energy sustainability, research and
development, education and poverty reduction.33 It is seen as a driver to stimulate
innovation34 and resource efficiency35 and as an integral part of an industrial policy for a
global, low-carbon economy. The Irish Office of Government Procurement supports this
strategy, which is detailed in their Information Note on Incorporating Social Considerations
into Public Procurement. 36
The EU further defines social procurement as socially responsible procurement: procurement
that takes into account social considerations such as employment opportunities, decent work,
compliance with social and labour rights, social inclusion, equal opportunities, design for
accessibility for all, and sustainability, including ethical trade issues and wider voluntary
compliance with corporate social responsibility (CSR) obligations.37 This use of public
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procurement to advance state policies that are not necessarily connected with the
procurement’s main objective is also referred to as ‘strategic’ procurement, in that it serves
broader strategies in addition to obtaining the required goods, services, or works.3 8 Such
policies have been referred to as ‘secondary’ policies, in contrast with procurement’s socalled ‘primary’ objective of obtaining goods, works or services on the best terms.39
However, this implies that they are hierarchically inferior, and so the terms horizontal
policies and horizontal considerations are preferable to highlight that these policies should be
considered equal.40

EU-level obligations on Member States to use procurement as
a policy tool
Compliance with social and labour law
Article 18 (2) of the Public Sector Directive sets out a general principle that in the
performance of public contracts economic operators comply with applicable obligations in
the fields of environmental, social and labour law established by Union law, national law,
collective agreements or by the international environmental, social and labour law provisions
listed in Annex X. Annex X refers to a number of international conventions, including several
of the International Labour Organisation (ILO) on labour rights and several environmental
conventions. A parallel provision is contained in Utilities Directive Art. 36(2) and Art. 30(3)
of the Concessions Directive. It is not clear how far the principle goes in requiring Member
States to act in specific ways or areas of the procurement process, rather than leaving such
matters to national discretion.
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Article (18) is also the basis for a number of more specific rules – in addition to the general
duty, the 2014 Directive contains further explicit provisions to allow Member States to take
specified measures:
•

a discretion for contracting authorities to reject tenders which do not comply with
these laws;41

•

a discretion for contracting authorities, the exercise of which may be made mandatory
under national legislation, to exclude operators from a procedure where violation of
these laws can be demonstrated by any appropriate means;42

•

an obligation on contracting authorities to reject an abnormally low tender where the
low price or cost is due to non-compliance with these laws and explanation has been
sought from the tenderer in question;43

•

an obligation on competent national authorities to ensure compliance by
subcontractors with these laws;44

•

an obligation on Member States to ensure that, where national law provides for joint
liability between main contractors and subcontractors, the relevant rules are applied in
compliance with these laws;45 and

•

a discretion for contracting authorities, the exercise of which may be made mandatory
under national legislation, to verify the compliance of subcontractors with these laws
and to require replacement of a subcontractor which does not comply.46

In Irish domestic law the procurement regulations now expressly include this possibility for
procuring entities to verify the status of subcontractors47 and to replace subcontractors that
fall within the exclusions.48 There are two concrete obligations in the EU legislation itself
(which have been implemented as required into Irish legislation). The first is an obligation for
states or their procuring entities to ensure that certain information on the identity and details
of the subcontractors is provided to the procuring entity itself49 - this is applicable for work
contracts, and for services at sites under direct supervision of the procuring entity50: 2014
Public Contracts Regulations Art. 71(5) (addressed in SI 2015 Art. 71(3)--(4) by requiring the
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procuring entity to require this from the main contractor). The second is an obligation for
procuring entities to require substitution of subcontractors where the ‘mandatory grounds’ for
exclusion in the Directives have been verified as applicable to the subcontractor. The
mandatory exclusion for conviction of offences that this refers to is much narrower so far as
social obligations are concerned than the broad range of legislation covered by Art.18(2) of
the 2014 Public Procurement Directive and its equivalents. Parallel provisions to those in Art.
71 of the 2014 Public Procurement Directive on subcontractors are found in the 2014 Utilities
Directive Art. 88 and Concessions Directive Art. 42.

Article 18(2) thus appears to underwrite the ability of CAs to insist on the application of
equality legislation, for example, both by rejecting tenders which do not comply with it and
by taking action against non-compliant subcontractors. The effectiveness of Art. 18(2)
however thus depends essentially on the willingness of the Member States to not only include
in their national legislation the general principle of compliance with applicable social and
labour law, but to ensure its actual application by spelling out specific enforcement measures.

Recital 39 of the Preamble to the Directive indicates what such measures could look like by
referring to social clauses as well as to the possibility of considering non-compliance with the
relevant obligations to be grave misconduct on the part of the economic operator concerned,
liable to exclusion from the award of a public contract. It does not, however, impose any
obligations in this respect upon the Member States.
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Reservation of contracts
The 2014 Directives extend the ability for Member States to reserve competition for contracts
to certain enterprises which are considered to meet social objectives. Article 20 creates the
ability to reserve competition for sheltered workshops or employment programmes where at
least 30 per cent of the employees are disabled or disadvantaged workers.51 This represents
an extension against the similar provisions in the 2004 Directives, which were limited to
workshops or programmes where ‘most of the persons employed are handicapped persons
who, by reason of the nature or the seriousness of their disabilities, cannot carry on
occupations under normal conditions’.52 The term ‘disadvantaged worker’ is not defined, so
it is possible that this provision could be used to reserve contracts for programmes which
offer employment to long-term unemployed people or those who face labour market
discrimination based on age, gender, ethnicity, or other factors. However, it is not a
derogation from the requirement to advertise and apply the procedures set out in the
Directives. There is no ability to limit such reservations to national or regional programmes
or workshops. The 2014 Directives also include a new ability to reserve contracts for social,
health, cultural or other specific services for competition by enterprises with a public service
mission linked to the activities in question.
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Procurement and the Public Sector Quality Duty
The Irish Human Rights and Equality Commission (IHREC) is Ireland’s national human
rights institution. As one of its strategic priorities, the Commission seeks to “[h]old
government, public bodies, agencies and businesses to account”.53 The Irish Human Rights
and Equality Commission Act requires public entities to identify, report on and take action on
human rights and equality issues of relevance to their functions. Public procurement, as a
function of public bodies, is subject to the Public Sector Duty. Public bodies bound by the
Duty are therefore responsible for ensuring that equality and human rights obligations
equivalent to the Duty are included in public procurement agreements with contractual
partners.

Section 42 of the Act contains a ‘Public Sector Duty” where:54
42 (1) A public body shall, in the performance of its functions, have regard to the
need to:
(a)

eliminate discrimination,

(b)

promote equality of opportunity and treatment of its staff and the persons to
whom it provides services, and

(c)

protect the human rights of its members, staff and the persons to whom it
provides services.

This goes further than merely prohibiting discrimination and imposes a positive duty for
public bodies in the performance of its functions. In the context of procurement this applies to
two main areas in which considerations of equality may lead to concrete measures being
taken:
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1) Decisions relating to the content of the supplies, works or services to be procured
(such as whether the service provided is suitable for all genders and ethnic groups);
2) Workers on the contract and to the supply chain – for example by promoting
contractors’ compliance with equality legislation or providing employment for
protected groups for work on government contracts.

Scope of the duty: entities and contracts covered
The definition of a public body for the purposes of the Public Sector Duty includes: a
Department of State; a local authority; the Health Service Executive; a university or institute
of technology; an education and training board; any other person, body or organisation
established under statute, or under any scheme administered by a Government Minister,
excluding the Defence Forces; a company wholly or partly financed by or on behalf of a
Government Minister, in pursuance of powers conferred by or under another enactment and a
company where the majority of shares are held by or on behalf of a Government Minister. In
addition, any other person, body, organisation or group financed wholly or partly by the
Oireachtas, may, in the public interest, be prescribed as a public body by the Minister for
Justice and Equality, following consultation with IHREC.55
Since this Duty is a general one and not specific to public procurement, there is no need for a
definition of public procurement to determine its scope. For the same reason the Duty also
applies in principle regardless of the value of the procurement in question.

Nature of the Duty
The aforementioned public authorities are required to address equality and human rights
issues in their planning and reporting processes. In planning, usually as part of their strategic
plans, public authorities must:
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•

•

set out the equality and human rights issues for staff and service users that are
relevant to their functions as employers, policy makers, service providers, and
procurers of services and
identify the policies, plans, and actions they are taking or intend to take to address
these issues.

As part of their annual reports, they are usually expected to report on developments in
relation to these issues and on their achievements in addressing them. The statutory duty
encompasses the grounds of gender, civil status, family status, sexual orientation, religion or
belief, age, disability, race, and membership of the Traveller community. It covers human
rights set out in the Irish Constitution and in international instruments having force of law in
the State, principally civil and political rights. There are limited sanctions. IHREC can invite
a public body to implement an internal equality and human rights review and prepare an
equality and human rights plan in the event of non-compliance.

Public Sector Duty and Public Procurement
Taking the Public Sector Duty into account in considering how outsourced services are
delivered to the public would be of major significance. The Duty would involve considering
whether there is a need for equality or human rights related requirements concerning the way
in which the service is provided and whether these need to be included as a contractual term.
To assist in the balancing and assessment of the costs and benefits of these measures, it might
be appropriate to deal with equality related service standards through award criteria: for
example, when bidding for a public contract intended to help unemployed people back to
work, a company might, in addition to making a competitive bid, provide additional quality
by offering tailored programmes for those who are particularly disadvantaged in the labour
market, such as woman returning to work from caring responsibilities or certain ethnic
minorities.56
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Equality and human rights issues are also important in the context of purchases of supplies
made for the purpose both of direct service provision and use by employees, for example in
relation to accessibility in the procurement of IT both for public use (for example, in public
libraries) and for use by employees with disabilities. Again, policies on these matters could
be implemented by various mechanisms, including both contractual terms and award criteria.

To comply with the public sector duty, measures for monitoring the contractor's compliance
with equality and human rights requirements could be considered. In the UK, the Equality
and Human Rights Commission (EHRC) guidance emphasises the need to give attention to
this stage and suggests, for example, including monitoring requirements in the project
specification, although also emphasising that monitoring may not be cost-effective on certain
contracts and that other methods may be used (such as consulting with service users or trade
unions, reviewing complaints, mystery shopping or site visits).57

Regarding the impact on the workforce and supply chain, equality and human rights
considerations can potentially be taken into account most notably in regards to the workforce
used on the contract, for example, by providing training opportunities for workers, or by
requiring the work to provide employment for specific groups of workers. One possibility
may be to include a social clause in the form of contractual requirements, for example, to
require service providers to use on the contract a certain number of long-term unemployed
persons or persons with disabilities, or to take positive steps to attract and recruit from groups
such as women returning to work. Another possibility is to consider such matters as award
criteria, for example, awarding additional points in the evaluation of the extent to which the
tenderer can offer work to persons with disabilities.
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Policies directed at the equality and human rights impact of a firm's behaviour, or the
provision of opportunities, outside the contract being awarded, for example, encouraging fair
recruitment polices that go beyond legal requirements will, on the other hand, not often be
possible for contracts covered by EU rules. This is because the 2014 Public Procurement
Directive, and possibly also the TFEU, generally preclude policies that are not limited to the
subject matter of the contract. However, policies concerned with support for particular
organisations or programmes that provide opportunities for disadvantaged groups, including
persons with disabilities, are permitted under the provisions of the EU procurement directives
governing implementation and on reserved contracts.

Procurement may also be used to promote contractors' compliance with their pre-existing
legal obligations for example in relation to equality matters, authorities might want to include
in their contract conditions that:
1) prohibit the provider from unlawfully discriminating in carrying out the contract; and
2) require the provider to take reasonable steps to ensure that its own staff, suppliers and
subcontractors likewise meet their obligations under the Equal Status Acts 2000-2004.

As well as reminding providers of these obligations, such clauses can provide the basis for
breach of contract claims or for exclusion from future contracts, on the basis of past nonperformance. In addition, authorities may seek to exclude firms from contracts for violations
of equality obligations, whether in external legislation or in previous procurement contracts
with the procuring entity.

Such exclusion may be possible under the Statutory Instrument (SI) Reg. 57(7) (8) (a)
(violation of certain social and other legislation58); SI 284/2016 Reg. 57(7) (8) (c) (grave
professional misconduct) which may include violation of both the criminal law and legal
norms that are not criminal in nature or SI 284/2016 Reg. 57(8) (g) (Child labour and other
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forms of trafficking in human beings). However, an authority must always take account of the
nature and gravity of the violation, and also that the specific scope of the "past performance"
exclusion has been curtailed to a significant extent by the 2014 Public Procurement Directive.
We have also seen that exclusion on the previously noted grounds is probably generally
permitted only to the extent that the past behaviour in question casts doubt on current
integrity and is subject to the self-cleaning defence.59
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Social Clauses
Social clauses are the most common method to include social considerations in the
procurement process.60 They are legal contractual requirements within a procurement
contract stipulating that the contract must provide added social value (they are also known as
community benefit clauses). EU law imposes restrictions on the freedom to enter into
contract of parties in a public contract, as both the Treaties and the Directives impose an
obligation that economic operators be accorded ‘equal treatment’. However, the Treaties and
the Directives do not limit what can be contracted for, allowing for a ‘mixed purpose public
contract’ where the contracting authority achieves two objectives: the purchase of a required
good or service and the achievement of a social aim. EU law recognises that when public
bodies are acting as participants in the market (as buyers rather than primarily as regulators)
they must be allowed a significant degree of freedom to choose for themselves the nature of
the things they wish to buy. These ‘what to buy’ decisions by public bodies are lawful so long
as they do not engage in direct discrimination.61 In other words, the Treaty principles and the
Directive are neutral as to the subject matter of the contract. This has two consequences.
Firstly, ‘what to buy’ decisions can be lawful even if they indirectly discriminate against
goods or service providers from other Member States. Secondly, they can be lawful without
the need to prove that they are proportionate.62

Therefore social clauses are permitted in the EU within a restricted regulatory space: they
must be connected to the ‘performance of the contract’ being awarded and be ‘linked to the
subject matter of the contract’, and are treated differently depending on whether they are
classified as a ‘special condition’ of the contract or a ‘technical requirement’ of the
contract.63 Additionally, the relevant criteria must be expressly mentioned in the contract
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documents and/or tender notice, and these criteria must comply with all the fundamental
principles of Community law, in particular the principle of non-discrimination. If the social
consideration is classified as a hindrance to trade, it must be justified under a Treaty
exception or an objective justification recognised by the CJEU.64
The requirement of being linked to the subject matter of the contract allows for a number of
exceptions, notably the provisions on reservation of contracts and the ability, in terms of the
2014 Directives to take the qualifications, experience, and organisation of staff into account
at the award stage, recognising that the assessment of a contractor’s suitability or capacity
can be allowed separately from an assessment of the tender. Similarly, the directives allow
assessment at the selection stage of the environmental and supply chain management
measures which an operator ‘will be able to apply’ in undertaking a contract—as opposed to
merely a general statement of the policies or certifications which it holds.65 These provisions
indicate that the capacity or resources of a bidder outside this one contract is allowed.

Social Clauses in the 2014 Public Procurement Directive
In the 2014 Public Procurement Directive, the procurement process is divided into five main
stages:
(1) the pre-procurement stage in which the contracting authorities identify whether and what
to purchase and which procedure to apply.
(2) the specification stage in which the contracting authorities set out technical specifications
in the contract documentation.
(3) the stage involving the identification of suitable potential suppliers.
(4) the contract award stage and
(5) the performance stage.
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It is in the performance stage that social clauses are normally used as a condition of the
contract; in the Directive, these are referred to as ‘special conditions’.66 It was expressly
included into the 2004 Directives67 and is now included in Article 70 of the 2014 Public
Procurement Directive, which states:

Contracting authorities may lay down special conditions relating to the performance
of the contract, provided that they are linked to the subject matter of the contract
within the meaning of Article 67(3) and indicated in the call to competition or in the
procurement documents. Those conditions may include economic, innovative related, environmental, social or employment related considerations.

The ‘special conditions’ must ‘relate to the performance of the contract awarded’ and be
‘linked to the subject matter’. By referring to Article 67(3), we can see that the special
conditions are considered to be ‘linked to the subject matter’ of the public contract when they
relate to the works, supplies, or services to be provided in terms of that contract in any
respect and at any stage of their life-cycle, which comprises all factors involved in the
specific process of production, provision, or commercialisation. This requirement rules out
the use of terms setting general corporate responsibility requirements in public contracts. For
example, the contracting authority cannot include a condition that the contractor must ensure
that the workforce as a whole contains a certain percentage of long-term unemployed
persons, even if this is only for the duration of the contract, or that the business operations in
the contract are conducted to certain environmental standards.
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‘Contract performance conditions’ are explained in the recitals as constituting fixed objective
requirements which have no impact on the assessment of tenders, unlike contract award
criteria which are the basis for a comparative assessment of the quality of tenders.

‘Special conditions’ are dealt with in Recital 98 and 99 of the 2014 Public Procurement
Directive. Recital 98 states:

Contract performance conditions might also be intended to favour the implementation
of measures for the promotion of equality of women and men at work, the increased
participation of women in the labour market and the reconciliation of work and
private life, the protection of the environment or animal welfare and, to comply in
substance with fundamental International Labour Organisation (ILO) Conventions,
and to recruit more disadvantaged persons than are required under national legislation.

Recital 99 states:

Measures aiming at the protection of health of the staff involved in the production
process, the favouring of social integration of disadvantaged persons or members of
vulnerable groups among the persons assigned to performing the contract or training
in the skills needed for the contract in question can also be the subject of award
criteria or contract performance conditions provided that they relate to the works,
supplies or services to be provided under the contract. For instance, such criteria or
conditions might refer, among other things, to the employment of long-term jobseekers, the implementation of training measures for the unemployed or young
persons in the course of the performance of the contract to be awarded.
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Requirements that are ‘special conditions’ must, like other contractual requirements, comply
with the free movement rules of the Treaty,68 this is unaffected by the explicit recognition of
such conditions in the Directives. They must be indicated in the contract notice, the prior
information notice used as a means of calling for competition in the procurement
documents.69

There is a distinction between special conditions and technical requirements; this is relevant
as there is a more limited scope for ensuring compliance with special conditions. An
economic operator can be excluded under the rule that allows procuring entities to reject
economic operators that lack the technical professional ability to perform the contract.
However, in Beentjes, the European Court of Justice (ECJ) indicated that the contracting
authority cannot reject economic operators because they cannot meet the ‘special conditions.’
However, it is clear that if the tenderer refuses in its tender to accept a contractual
requirement that is a special condition, a procuring entity can and must refuse to contract with
that tenderer since the tender would not comply with the fundamental conditions set for
competitors.70

Compliance
There are various means available to secure compliance with contract conditions. Contractual
remedies may be available for a violation as available under general national contract law.
These may include a right to terminate the contract, an order to compel performance, and/or a
right to compensation for violations. The remedies may depend on how the parties choose to
treat a particular requirement. General contractual remedies may, however, be difficult to
exercise; for example, a damages remedy may require that there was specific and quantifiable
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damage to the public body, which is difficult to prove for a breach of social conditions, while
terminating the contract may be inconvenient in practice because of the costs and delay. For
this reason, it may be useful to provide for suitable remedies directly in legislation (such as
specific financial penalties) as has been done, for example, in South Africa, to enforce
contract specifications concerned with the employment of disadvantaged groups.71 In
addition, contract performance clauses may be strengthened by explicitly providing that
compliance with these clauses is a requirement for participating in the tender or for awarding
the contract, which would allow authorities to reject in advance tenders that do not meet the
requirements. They may even also wish to exclude tenderers which may say they are willing
to accept the requirement when the authority considers that the tenderer cannot, or will not,
actually comply with it; this is especially the case because of the practical difficulties that
may exist in exercising remedies for an actual violation.

Award Criteria
Another common mechanism for implementing horizontal policies is through award criteria,
that is, by taking account of industrial, social, or environmental considerations when
comparing what different bidders can offer. As with contractual requirements, award criteria
too will often be limited to the performance of the contract. It has long been accepted that
environmental and social award criteria that are linked to the subject matter of the contract
may be used since they may be relevant to determining which is the MEAT.72 Award criteria
do not have to provide a direct benefit to the procuring entity and may reflect any concern
that the entity has regarding environmental and social matters.73
As a mechanism for implementing horizontal policies, award criteria are limited to some
degree by the Directives. It is clear, as illustrated by EVN, that it is not possible to include
award criteria that go beyond anything to do with the way the specific contract is performed,
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including all criteria that relate the nature of the tender per se rather than what the tenderer
does in carrying out the contract. Award criteria are considered to be linked to the subject
matter of the contract when they are concerned with what is provided in terms of the contract
or with the way in which the contract is carried out in relation to the consumption effects of
what is provided; the impact of production; the delivery of what is provided; the effect of the
disposal of what is provided; and the impact on the workforce in the course of providing
goods, works, and services.
Article 67 of the 2014 Directive contains explicit provisions for the operation of life-cycle
costing (LCC). The main points relevant to the understanding of the specific provision on
LCC are as follows: there is only one award criterion, the MEAT. The MEAT74 may offer the
lowest price; the best quality for a given price; the best price–quality ratio (the old MEAT in
Directive 2004/18/EC)75 which may include life-cycle analysis (LCA);76 and costeffectiveness (including LCC).77 Contracting authorities have wide discretion in choosing the
relevant quality aspects, including, but not limited to, design for all users78 and social,
environmental and innovative characteristics;79 however, the criteria chosen must be linked to
the subject matter of the public contract in question. Article 67(3) states:

[W]here they relate to the works, supplies or services to be provided under that
contract in any respect and at any stage of their life-cycle, including factors involved
in: (a) the specific process of production, provision or trading of those works, supplies
or services; or (b) a specific process for another stage of their life-cycle, even where
such factors do not form part of their material substance.

This implies that ‘the link between the award criteria and the subject matter of the contract
has been relaxed’.80 The award criteria:
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[S]hall not have the effect of conferring an unrestricted freedom of choice on the
contracting authority. They shall ensure the possibility of effective competition and
shall be accompanied by specifications that allow the information provided by the
tenderers to be effectively verified in order to assess how well the tenders meet the
award criteria.

As Recital 90 clarifies:

Contracts should be awarded on the basis of objective criteria that ensure compliance
with the principles of transparency, non-discrimination and equal treatment, with a
view to ensuring an objective comparison of the relative value of the tenders in order
to determine, in conditions of effective competition, which tender is the most
economically advantageous tender.81

Finally, the contracting authority must specify in the procurement documents the relative
weighting of each of the criteria chosen or, if this is not possible, their decreasing order of
importance
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Section two
Social Clauses:
The Irish experience

Section Two Social Clauses - the Irish
Experience
The impetus behind this research was the work of the Community Benefit Projects’ Forum.
This group, consisting of representatives of the Regeneration Boards of Dolphin House and
St Teresa’s Gardens, the new children’s hospital (NCH), the Grangegorman Development
Agency (GDA), and the National Development Finance Agency (NDFA), was formed by
Community Action Network (CAN) in November 2016 to provide support to the stakeholders
involved in the implementation of the first social clauses in Irish procurement projects. The
Forum members shared their experiences, including the barriers they encountered and the
learnings they developed in the implementation of the clauses. The research project was
devised to capture the ground-breaking experiences of these early adopters of social clauses
in Ireland with the purpose of improving this process and making recommendations for future
practice.

In referring to this section as a case study, I am using it to describe a research approach that is
used to generate an in-depth, multi-faceted understanding of a complex issue in its real life
context. This is an example of a collective case study, which involves studying multiple case
studies to generate a still broader appreciation of a particular issue. The case study approach
lends itself well to capturing information on explanatory how, what and why questions. In this
case, the research examines:
•

Why social clauses were included in these projects – what was the particular context
that led to the policy decision to undertake these initiatives?
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•

How the contracting authorities have implemented social clauses within their unique
context.

•

What are the drivers and barriers that stakeholders encounter when implementing
social clauses?

For this case study, the procurement contracts undertaken by the participants of the
Community Benefit Forum that included social clauses were selected for in-depth analysis.
This process was two-fold:

1. The Social Clauses Procurement Projects
Qualitative and quantitative data connected to the selected procurement projects was
collected. This was analysed to show the context and factors for the inclusion of social
clauses in the following projects:
o Dublin City Council (the Dolphin House Regeneration Project and St Teresa’s
Gardens Regeneration Project)
o National Paediatric Hospital Development Board (various projects in the
construction of the new children’s hospital)
o the Grangegorman Development Agency (various projects involved in the
Grangegorman regeneration project)
o and the National Development Finance Agency (various projects undertaken by
the NDFA)
A detailed table of all the projects are in the Appendix.

An additional facet of the research was analysing the comparative experiences of the different
contracting authorities to identify connections between their individual experiences and
barriers and drivers and how that contributed to their outcomes.

2. Semi-structured interviews were conducted with stakeholders in the procuring
organisation, the main contractor and supporting agencies. Stakeholders were grouped
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according to their role in the project in relation to the implementation of the social clause,
with each group having different objectives and involvement. A framework for the
research was developed consistent with the research objectives of examining the
experiences of implementing social clauses by the Forum members, in order to identify
patterns and connections with the purpose of making recommendations for future
practice.
Stakeholder groupings and interview questions are in the Appendix.

35

The Grangegorman Development Agency
The Grangegorman Development is a national flagship urban regeneration project located in
north inner city Dublin in an area that was traditionally characterised by economic and social
deprivation.82 The Grangegorman Development Agency (GDA) was established under the
Grangegorman Development Agency Act 2005 to design, manage and deliver the
regeneration project, with the following objectives; the creation of a new single city-campus
for Technological University Dublin (TU Dublin), formerly Dublin Institute of Technology;
the delivery of new health facilities and other social infrastructure and the provision of local
community benefits and high-quality access/links to the area. 83
The original Strategic Plan for the project involved a number of development phases: the
construction of replacement mental health facilities for the HSE and core educational
facilities for TU Dublin, major site infrastructure for future projects, additional healthcare
facilities for the HSE and community-related facilities and mixed-use development.84 The site
was designated as a Strategic Development Zone in 201285, marking the development as a
project of national significance to the State.86 The procurement strategy for the development
centres on a mix of traditional procurement and public-private partnership.87 In November
2011, the government announced the deferral of Exchequer Capital funding for the project.
To advance the project without government investment, the GDA, the HSE, DIT, and others
developed the Implementation Programme. This programme consisted of the construction of
a new Environmental Health Sciences Institute (now called the Environmental Sustainability
and Health Institute housed in the Greenway Hub alongside TU Dublin Hothouse)88 and the
refurbishment of older buildings for student use.89 In July 2012, the then Minister for Public
Expenditure and Reform, Mr Brendan Howlin TD, announced the government’s intention to
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approve the advancement of two key buildings on the Grangegorman Project – the Central
and East Quads. This project was undertaken by public-private partnership (PPP) as part of a
€2.25 billion National Infrastructure Stimulus Package. As a PPP, the procurement process
for this project was run by the NDFA working closely with the GDA and TU Dublin.90 The
current phase of development at Grangegorman will see the East Quad open in late
2020 while the Central Quad will open in January 2021. The next phase of the Grangegorman
development includes the upgrading and refurbishment of the oldest building in
Grangegorman, the Lower House as well as Rathdown House and Park House. Preparations
are also ongoing for the construction of three new academic buildings by 2023 for TU Dublin
and the Dublin 7 Educate Together National School, as well as plans for a new Residential
Care Neighbourhood for the HSE.91

Background to the Grangegorman Employment Charter
An Employment Study on the potential of the Grangegorman Project, ‘Joining up the Dots’,
was launched in 2009. Among its recommendations were implementing community benefit
and local labour clauses; providing pre-apprenticeship programmes; creating a local skills
register and providing training and upskilling for unemployed construction workers. 92 The
Grangegorman Labour and Learning Forum (GLLF) was established in 2010 to implement
these recommendations and ensure that the local community benefited from the
Grangegorman development. The GLLF is comprised of representatives from key local
stakeholders including community groups, schools, business groups, local government, the
education and training sectors, the GDA, TU Dublin, the HSE, the Department of
Employment Affairs and Social Protection (DEASP) /Intreo, and Local Employment
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Services. To support the workings of this group, the GDA appointed a full-time dedicated
Employment and Training Coordinator in 2011.

In 2012, the GDA working with the Employment and Training Coordinator and the GLLF,
developed the Grangegorman Employment Charter, which has been included in all
Grangegorman procurement contracts hereafter. This innovative document aims to support
local communities in accessing new employment opportunities and in effect, imposes a
voluntary ‘social employment’ clause in public contracts awarded by the GDA.93

The Charter is promoted and implemented in partnership with the GDA, the DEASP /Intreo,
the NDFA, contractors, Local Employment Services and community organisations. Until
recently, employment opportunities were focused mainly around the construction phase of the
Grangegorman Development. While construction on the site continues, opportunities are now
also emerging in the operational phase of the development with the completion of TU
Dublin’s new East and Central Quads.94

The obligations under the Charter apply only to the performance of the works related to the
contract. The GDA seeks to ensure that a minimum of 20% of new jobs created on projects
related to the new development will be on offer to residents of the Grangegorman
neighbourhood and, after that, to residents of surrounding areas. If the contractor agrees to
follow the Charter, it commits to using all reasonable steps to fill at least 10% of new jobs
created for the delivery of the project with new entrants or long-term unemployed. It will
treat locals equally and give specific consideration to their employment.95
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Furthermore, the contractor, within four weeks of contract commencement or in advance of
projected employment opportunities, will participate in a ‘Meet the Contractor’ event
(provided for by Art. 5 of the Grangegorman Employment Charter). The goal of this event is
to introduce the project and the contractor to local people and businesses to enable the
contractors to network with and inform local people of upcoming employment opportunities
and recruitment procedures. In practice, ‘Meet the Contractor’ events are run when there are
significant numbers of vacancies arising on-site. Ad hoc vacancies are promoted to local
communities by the Education and Training Coordinator working cooperatively with hiring
contractors, DEASP/Intreo, the Local Employment Service (LES) and community
organisations.

The Charter is a voluntary ‘social clause’ and is non-binding, meaning the contracted
company can choose whether to abide by it. Ultimately it is the contractors and the
subcontractors who will make the final decision on filling a new vacancy. This voluntary
approach means that EU rules on social clauses do not apply. It is the contractor, rather than
the contracting authority that ultimately decides what will be delivered and what outcome
information is provided. The Charter includes a provision that its implementation should not
lessen the efficiency of the contractor’s contract with the GDA nor cause any current
employees of contractors and subcontractors to become unemployed.

Monitoring
The Design Team for each project is responsible for monitoring the implementation of the
Charter by contractors and reports accordingly to the Employment and Training Coordinator.
Monthly meetings are held between the Employment and Training Coordinator and the
contractor’s Liaison Officer to monitor and review the implementation of the Charter. The
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Employment and Training Coordinator monitors and oversees the effectiveness of measures
taken to achieve any commitments or targets of the contractor under the Charter. The
contractor’s Liaison Officer, in conjunction with the Employment and Training Coordinator,
also monitors and reports on the number of local people employed on the project.
Compliance is measured month by month by calculating the number of local employees in
any given month in relation to the total average number of employees on-site for that month.
The percentage of local workers and their employment roles each month are reported, not the
identity of individual workers. Prior to Covid-19, with unemployment at 4.8% and the Irish
economy deemed to be at full employment, the GLLF and the Employment & Training
Coordinator had moved their focus to people who remained distant from the labour market
and who were more likely to have specific support needs. With unemployment levels now
rising as a result of Covid-19, the GLLF remain committed to supporting those distant from
the labour market while continuing to seek to provide opportunities for a range of local
jobseekers.96

Good Practice
The Charter has been one of the success stories of the Grangegorman Project – in 2020 the
EU Commission chose the work of the GDA and GLLF as a good representation of how
public procurers have achieved social benefits in practice.97 Examples of the good practice
that have developed include:
•

The GDA’s Employment and Training Coordinator regularly engages with
contractors on-site to support and ensure Charter compliance.

•

When contractors and subcontractors have vacancies, they notify the Employment and
Training Coordinator who then passes the details on to nominated Intreo staff and the
LES who will then seek to match them to suitably qualified jobseekers and forward
candidates’ CVs to the relevant hiring contractors for their consideration. The
Employment and Training Coordinator also maintains a register of local people who
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have indicated their interest in jobs at Grangegorman and forwards details of any new
vacancies directly to them.
•

Details of contractors working on the Grangegorman Project are published on the
GDA’s website allowing people, including those living beyond the geographical
range of the Charter, to contact employers directly if they wish.

Awareness
The GDA, in collaboration with the GLLF, uses a series of different communication avenues
to increase awareness of the Employment Charter and to engage the community. These
include regular community-focused events, social media channels, training programmes,
partnerships, research and reports to promote opportunities created by the Charter and the
overall development. ‘Meet the Contractor’98 and ‘Meet the Buyer’ events have successfully
been held since 2014.99

Outcomes
On average, 12% of total construction workers on-site between 2015 and 2019 were
employed as a result of the Charter. The monthly average number of local persons employed
through the Charter over the period is 36, with highs of 118 (December 2019) and lows of
zero in December 2016 when there was limited construction activity on-site. As the
Grangegorman Project has progressed, employment has increased, with peaks at the start
(2015) and relatively high and increasing levels evident during the most recent stages of the
project (2019).100 Importantly, contractors have demonstrated strong support for the Charter.
It has come to be viewed as an effective and efficient way of recruiting suitably qualified
individuals for employment in their companies and an excellent way of creating and
maintaining positive relationships with the local community. The combination of a dedicated
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Employment and Training Coordinator and a focused collaborative Forum, along with the
positive working relationships forged with employment support agencies, have been key to
the success of the Charter.101 The GDA continues to apply the Charter, although the preCovid labour market made it more challenging to achieve the original targets. This may no
longer be an issue, as unemployment levels are currently at 16.7%, with younger groups and
those with lower levels of education being disproportionately affected by Covid-19.102

Other Outreach Initiatives
While the Employment Charter remains an important tool in the delivery of community
benefits from the development of Grangegorman, the GDA, the GLLF and the Employment
and Training Coordinator have widened their community benefit remit outside of the Charter
and the procurement contract to include a broader spectrum of projects and initiatives. The
work of the GLLF is informed in part by their three research reports, ‘Joining up the Dots’
which offer a comprehensive socio-economic and demographic study of the area and are a
valuable resource for statutory, voluntary and community organisations.
In 2016, the GLLF partnered in the development and delivery of the TU Dublin Access to
Apprenticeship Programme, a pilot access pre-apprenticeship course which continues to run
in TU Dublin and which supports the transition of young people from disadvantaged
communities to an apprentice programme.103 In addition, the GLLF, in partnership with
current Grangegorman contractors, organises an annual apprenticeship information event on
the Grangegorman campus to bring Grangegorman contractors looking to hire apprentices
together with local people interested in apprenticeships.104
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The GLLF has worked to promote and facilitate adult education in the area, particularly
around labour market access and opportunities, in partnership with Intreo, the Dublin North
West Area Partnership, CDETB, TU Dublin and others. This has included:
•

The provision of training courses tailored to unemployed people seeking to access
employment opportunities with Grangegorman contractors and access to a
Construction Skills training programme in the Docklands.105

•

The Next Steps Science Programme aimed at people who are unemployed who
wanted to improve their science-based skills and qualifications. 106

•

The Pre-Texts artist/educator training programme developed by Professor Doris
Sommer of Harvard University which combines literacy, innovation and
citizenship.107

To support local businesses, the GDA maintains a register of businesses in Dublin 7 and
Dublin 1 which is made available to stakeholders and contractors working on the
Grangegorman Development to encourage them to support local businesses where possible.
To raise awareness of the potential for local businesses arising from the Grangegorman
Development, the GLLF established a Grangegorman Business & Enterprise Group to
support local businesses, particularly small and micro-enterprises. The group organises
regular Grangegorman Business Breakfast networking and information events for the local
business community and their support organisations to further this objective.108
As part of a national anti-poverty initiative to improving outcomes for children aged 0 to 6
years and their families in the Grangegorman area, the GLLF were the instigators of the
Grangegorman ABC Programme. This is delivered by a consortium of over thirty statutory,
voluntary and community organisations working in the area with TU Dublin as the lead
agency. The GLLF remains an active key member of the Grangegorman ABC Consortium
and is represented on the programme’s steering group.
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Dublin City Council - Regeneration Projects
The Dolphin House Estate is Dublin’s second largest public housing flat complex with 436
units. Also owned and managed by Dublin City Council, St. Teresa’s Gardens is a smaller
complex originally comprised of 346 flats alongside ten terrace houses. Both estates suffered
from significant deprivation which led to their identification as a regeneration site in the
1990s and inclusion in the PPP regeneration programme and Dublin City Council’s
Framework Development Plan for the Dolphin’s Barn Area.109 Consequently, St. Teresa’s
Gardens Regeneration Board110 and Dolphin House and Dolphin Park Joint Regeneration
Board were established111 to advance the project. However, the economic crash of 2008
resulted in the withdrawal of the private developers from both the Dolphin House and St.
Teresa’s Gardens PPP regeneration projects.112 This left tenants frustrated after facing ‘years
of intolerable housing conditions’ and they continued to negotiate and fight for their human
rights in relation to their housing after the halting of the regeneration.113 In May 2009 CAN
brought together local community groups and local tenants associations in the Dublin 8 area
to form the Rialto Rights in Action Group (RRIAG) to focus on “the right to decent housing
conditions and the right to community-based regeneration that would sustain the existing
community and change the unequal power relationship between the council and tenants.”114
In July 2013 the Government agreed that €20 million would be released for the first phase of
regeneration in Dolphin House.115 In addition an agreement was reached between Dublin City
Council, the Department of the Environment, Dolphin Regeneration Board and Dolphin
House Community Development Association setting out a shared commitment and agreed
principles for the physical, social and economic regeneration of the community. Importantly
the social and economic regeneration was to be of equal value to the physical regeneration: a
commitment to the development and funding of a social and economic regeneration plan and
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initiatives was made together with opportunities to promote community gain such as
including community benefit clauses in the procurement contract.116

Dublin City Council adopted a Regeneration Plan for Dolphin House in August 2014.
However, due to national budget deficits, the plan was not approved by the then Minister for
Housing Simon Coveney until July 2016.117 The first phase of the regeneration of Dolphin
House was completed by Purcell Construction in November 2018, 100 homes were
regenerated, thirty-seven of the homes were newly built, with the remaining sixty-three flats
refurbished under Dublin City Council’s “deep retrofit” programme. Plans for the next phase
of the regeneration are being finalised in the third quarter 2020 by Dublin City Council in
partnership with the Dolphin House & Park Joint Regeneration Board and the Dolphin House
Community Development Association with proposed revision of the Masterplan to take place
in Q4 2020.118

St. Teresa’s Gardens regeneration project was also funded in August 2014, and a Part 8
planning permission was initiated for demolition of the existing flats complex at St. Teresa’s
Gardens and construction of a 50-unit new build social housing scheme. The redevelopment
plan was launched in September 2018 consisting of fifty-four housing units, comprised
mostly of houses, with one block of apartments.119 The construction contract was awarded to
Purcell Construction Ltd on 27th November 2018 and work started on site on 10th December
2018. Construction is scheduled to take 94 weeks, with the new homes due to be ready for
occupation at the end of 2020.120 In August 2018, St. Teresa’s Gardens Regeneration Board
published their strategic plan 2018 – 2021 for the regeneration project. This includes focusing
on community health, community well-being, community development, and employment and
education, notably supporting the implementation of the Community Benefit Clauses in the
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construction contracts for the fifty-four new units. In addition the Regeneration Board
committed to continue its support of the Targeted Response with Youth project (TRY), which
uses the Intensive Outreach and Bridging Model (IOB model) to connect with local youth
through outreach.121

Community Benefit Clause in Construction Works Initiative
On the 9th of May 2016 the Community Benefit Clause in Construction Works Initiative for
the St. Teresa’s Gardens and Dolphin House regeneration projects at Dolphin Community
Centre, Dolphin House, Rialto, was launched.122 Dublin City Council in partnership with the
Office for Government Procurement allowed the inclusion of a community benefit clause in
the conditions of contract of the Dolphin House Masterplan and St. Teresa’s Gardens.
Anthony Flynn, DCC’s executive manager with responsibility for housing delivery, stated:

The inclusion of the community benefit clause strengthens the commitment to social
and economic regeneration that will directly benefit individuals and families from
both communities. It is a key social inclusion measure, which will ensure that the
successful contractor engaged by city council will undertake to offer employment and
training opportunities and training opportunities to unemployed persons. It will assist
in giving greater support of marginalised sections of our community and in the
creation of a more equal and sustainable community.123

The community benefit clause explicitly stipulates that 10% of the hours on-site will be filled
by people who have been unemployed for a continuous 12-month period and that 5% of the
hours will be allocated to training and apprenticeship places. This includes on-site
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employment and training opportunities for long-term unemployed people. A joint working
group was set up, comprising local employment and training agencies and those from
community-based projects to identify skills within both communities to support the initiative.
Training and support programmes for the long-term unemployed in the area were promised to
be developed to ensure that the targets of the clause could be met.

For the Dolphin House Project, the DCC used the same clause as developed by the Office of
Government Procurement (OGP) for the NDFA pilot social clauses project in the Devolved
Schools Programme. While amendments were suggested to DCC at the lobbying stage by
experts brought in by the joint Regeneration boards to take account of specific requirements
associated with the regeneration projects, despite an initial openness to make changes none
were made, in part due to advice from DCC’s legal department. The Regeneration
Coordinator notes that as a result they were left with a flawed framework which required the
DCC, the contractor and the employment agencies to make adaptations.124

In the St. Teresa’s Gardens project, the St. Teresa’s Gardens Regeneration Board Coordinator
was able to make changes to the clause – this was in part as a result of the experience from
Dolphin House and access to the review of the Dolphin House initiative.125 Specifically, as
the employment situation was improving in early 2018 with fewer people out of work for 12
months or more, the Regeneration Coordinator was given approval to adapt the clause and
expand the eligibility criteria to include those unemployed for six months within the last 18month period as beneficiaries. In addition, the clause was adapted to state that the main
contractor was responsible for subcontractors adhering to the clause contract and targets.126

47

Monitoring Dolphin House
Monthly meetings were held with the contractor, Dublin City Council’s Liaison Officer and
the Dolphin House Regeneration Coordinator, the DEASP, Liberties Community Training
Centre (which delivers pre-apprenticeship training in the Dublin 8 area) and the LES for
Dolphin House (Canal Communities Local Employment Services– which covers Bluebell,
Crumlin, Goldenbridge, Inchicore and Rialto areas). Some reports were issued, but they did
not contain details of the target hours versus the number of actual hours worked. The
processes detailed in the clause were not adhered to with regard to monitoring and the
reporting system.127

Monitoring St Teresa’s Gardens
The holding of monthly meetings with the working group, Dublin City Council’s Liaison
Officer, the representative of the contractor, the DEASP’s employment engagement officer,
the LES officer and the representative from the Education and Training Board was agreed to.
However, there was confusion regarding who was responsible for organising these meetings:
while it had originally been agreed that it would be Dublin City Council, this did not happen.
No reports were generated with regard to monitoring or meeting targets and processes
outlined in the community benefit clause document with regard to reporting were not
followed.128

Dolphin House Outcomes
The Dolphin House Regeneration Coordinator carried out a review on the Community
Benefit Clause Initiative towards the end of the Dolphin House Project.129 The project had
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been challenging, with the Coordinator and the employment and training agencies
encountering many difficulties. This resulted in adapting many of the processes involved and
instigating new practices. Much of the difficulties arose from non-adherence to the clause by
the contractor including:
•

Insufficient communication to Dublin City Council of the employment opportunities
on the site.

•

Reports generated from the contractor lacked full details as agreed in the community
benefit clause in respect of hours worked by beneficiaries or length of time on-site.

•

No job descriptions were made available to the employment agencies or candidates.

Other difficulties were found with the communication with the LES and the DEASP. For
example, it was reported that often there was no response to CVs submitted for nominated job
candidates. The contractor also reported receiving inappropriate applications sent to them for
employment opportunities from candidates who did not possess the necessary skills or
qualifications for the positions.

There were successful aspects to the initiative, many of them resourceful adaptations to the
process. Following intervention by the Dolphin House & Park Joint Regeneration Board in
response to the lack of progress during the first two months of the project, monthly meetings
were organised by the Regeneration Coordinator. The DCC Liaison Officer received a report
from the contractor in advance of these meetings, which were attended by the DCC Liaison
Officer, the employment and training agencies, the contractor and the Regeneration
Coordinator, allowing for detailed discussions in matching clients to opportunities on the site,
and assisting in building working relationships. In addition, a two-stage interview process
was instituted which included the main contractor and the sub-contractor meeting the
candidates. A training and job readiness programme was provided for local long-term
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unemployed candidates, resulting in employment or further training opportunities for the
majority of participants. An agreement was made outside of the clause for a site visit to be
facilitated for pre-apprentice trainees, including Dolphin House residents, who were attending
the Liberties Community Training Centre. This was to support their work readiness and
placement module. Due to the timing of the agreement and the centre’s training schedule this
was not implemented.

By the end of phase 1 of the project, it was reported by the DCC Liaison Officer that 20
people were employed through the social clause, all were from the Dublin 8 area and 12 were
from Dolphin House. The review of the Community Benefit Clause Initiative recorded that
16 people nominated by the employment agencies commenced employment, these comprised
of:
10 General Operatives/Labourers
1 Electrical Apprentice
1 Night Security Worker
2 Part-time Cleaners
2 Bricklayers

The feedback from Demesne Engineering regarding the recruitment and selection process for
a local resident to an electrical apprenticeship was very positive. The length of time the
workers were on the site ranged from several weeks to six months. DCC and the contractor
have both reported that the CBC targets were met. DCC is commissioning an evaluation in
order to take learning into phase two. The second phase is in planning and will be a large
demolition and build project of around 200 units. Social clauses should be part of this, but
they will have to be negotiated.
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As part of a review of the Community Benefit Clause Initiative, the Dolphin House
Regeneration Coordinator, the LES and the DEASP made a number of useful
recommendations as to how to improve the process in the future.
1. An independent evaluation of the Dolphin House pilot ‘Community Benefit Clause in
Construction Works Initiative’ should be commissioned to allow input from wider
stakeholders including the contractor, sub-contractors, Dublin City Council
procurement and housing officials as well as direct beneficiaries of the clause.
2. There should be a planned recruitment process agreed upon in advance by all
stakeholders. This should include providing detailed job descriptions for vacancies
(including whether the position is a contract position or not) that are suitably
advertised and communicated to local community organisations and employment
services. A feedback mechanism from the contractor to the employment agencies in
relation to nominated CVs/candidates needs to be set up to assist in providing suitable
candidates and help highlight what training is required.
3. The forecasting of roles by the contractor needs to be improved and a schedule
prepared on a monthly basis by the contractor and circulated to employment services.
4. In advance of the work commencing on-site a meeting should be facilitated with the
Dublin City Council Employment Coordinator, the contractor Liaison Officer, the
employment agencies (including the local employment and training agencies) and the
contractor along with the key sub-contractors.
5. The structure for monitoring the initiative needs to be strengthened and adhered to. To
help with this, the number of individuals employed or placed under the initiative
should be calculated on a monthly basis and measured against the agreed targets. This
would also require the role and responsibilities of the Dublin City Council
Employment Coordinator to be widened and adequately resourced.
6. The clause itself should be changed to include more possible candidates. “Relevant
Worker” could be broadened from 12 months unemployed to include the
underemployed, new entrants and/or six months unemployed. Other considerations
could be planned and supervised site visits for locals as well as work sampling options
such as work experience, work shadowing and work trials.
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7. There should be an agreed community communication process outlining progress and
outputs from the initiative i.e. a newsletter or information displayed at the entrance of
the site or on a site billboard. Benefiting the community is the goal of the initiative
and it is critical to include them and celebrate the wins.
8. Finally, the Social Clause should be a core part of the procurement contract and thus
must be considered and assessed as part of the awarding criteria; this should assist
with ensuring there is buy-in from the successful contractor.
.

St. Teresa’s Gardens Outcomes
This project is still underway. So far there have been six beneficiaries of the community
benefit clauses: two security workers, two labourers, a tradesman, and a carpenter. The main
contractor reported difficulties finding suitably qualified candidates to fulfil the requirements
of the social clause with the result that the required targets were not met. The coordinator, in
collaboration with an Employer Relations Officer from Intero, approached the contractor with
a proposal of an on-site work experience scheme for young people living locally instead. As a
result in June 2020, St. Teresa’s Gardens Regeneration Board in collaboration with the main
contractor, INTREO and Dublin City Council launching the Youth Employment
Support Scheme (YESS). This is a work experience scheme for young people aged between
18 and 25 years of age, lasting three or six months, fully funded by the Department of
Employment and Social Protection for qualified candidates, with no cost to the employer.
There are additional benefits also available for the employer if they were to offer the trainees
employment after the three-six month training period.130 The YESS scheme will work in
conjunction with the TRY project,131 to connect with potential candidates. The TRY project
which is supported and funded by Dublin City Council uses an Intensive Outreach and
Bridging Model to improve the quality of life of the local community by bridging the gap
between young people most distant from education, training and employment to the services

52

and supports they need to take constructive life paths. Twenty young men who had been
identified as ‘at risk’ and ‘difficult to reach’ have progressed to employment or further
training due to their participation in the TRY project.132
As of 21st September 2020, four participants of the TRY programme, who all have their Safe
Pass and Manual Handling Certificates, have been accepted onto the YESS scheme and were
due to start the week of September 28th 2020.133 This has the potential to be a life changing
experience for the young candidates involved.
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The new children’s hospital
In November 2012 the government confirmed that the new children’s hospital (NCH) would
be located within the campus of St. James’s hospital where the surrounding community
makes up Dublin 8 and includes parts of Dublin 12. The project represented one of the largest
public procurement projects in Europe, worth €650 million.134 It involves bringing together
three hospitals on one site, locating the new facility beside an adult hospital and a proposed
maternity hospital. The hospital is expected to have a workforce of 2,000 people over the
years in construction and will employ 4,000 people once open, making a total hospital-based
workforce of 8,000 on the St James’s campus. There are two new satellite outpatient and
urgent care centres as part of the model of care, one nearing completion in Tallaght while the
one located beside Connolly Hospital Blanchardstown opened in the summer of 2019.

The National Paediatric Hospital Development Board (NPHDB) is responsible for the design,
build and construction of the hospital while Children’s Health Ireland (CHI) is responsible
for the operation of the three existing children’s hospitals and amalgamating them into one
national hospital of expertise.135 The Design Team was appointed in August 2014 and
planning permission was sought in April 2015. The first ‘enabling’ contract was awarded in
August 2016136, planning permission for the construction contract was approved in April
2017 and work commenced in August 2017. Construction of the hospital is due to be
completed by 2022 and, following a period of transition and commissioning, is scheduled to
be opened in 2023.137
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Background to the Inclusion of Social Clauses
In May 2013, community leaders including the four nearby regeneration projects met to
consider how to harness the potential benefits of the hospital procurement project for their
communities. Fatima Groups United (FGU), Dolphin House, St Michael’s Estate, St Teresa’s
Gardens Regeneration Boards and CAN agreed to form a coalition to advocate for long-term
sustainable benefits from the development, such as local employment not only in construction
but within the hospital, distinguishing themselves from resident groups concerned with issues
of traffic and potential disruptions during construction. They approached the project
stakeholders i.e. the NPHDB and CHI, with the proposal, who from the start proved to be
extremely receptive to, and supportive of, the concept.

Following a research trip to the Queen Elizabeth University Hospital, Glasgow
( QEUHG), a similar hospital project which contained community benefit clauses in its
construction contract, it was agreed that a three-stage process was required:
•

To commission a study to determine the opportunity for Community Benefit arising
from the Hospital.

•

To appoint a champion within the hospital to progress such benefits.

•

To organise the community to help connect with the local unemployed, SMEs,
community businesses and other potential beneficiaries.

A Community Benefit Oversight Group (CBOG) was formerly established and includes
FGU, St Teresa’s Gardens Regeneration Board, Dolphin House & Park Regeneration Board,
Inchicore Regeneration Consultation Forum, Kilmainham Inchicore Network, the DEASP,
the HSE, City of Dublin Education & Training Board, South City Partnership, Dublin Inner
City Community Co-op, the NPHDB, CHI and St James’s Hospital. Gordon Jeyes, then CEO
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of Tusla, was approached to independently chair the Oversight Group, given his similar
experience of chairing a successful social value and urban regeneration project in Scotland

The group organised the initial funding required to employ a Community Benefits
Programme Manager (CBPM) in order to drive the programme. They also commissioned
“Harnessing the potential, maximising community benefit from the new children’s
hospital”138 the EY report which was published in October 2015. The report profiled the area,
considered the range of opportunities that could arise through the development and operation
of the campus and identified ways in which the community could be best placed to avail of
those opportunities. The report recommended using social clauses as part of the procurement
contract as a lever in attempting to encourage employment and activation.

Assistance was sought from Richard Macfarlane, a UK based procurement and community
benefit expert in the drafting of the wording of the clause.139 Initially there was some debate
about the inclusion of a mandatory clause into the procurement process and the public
contract. The NPHDB was faced with questions on whether it would have been more
beneficial to include the social benefit objective into a hospital or procurement ‘charter’ or a
‘blanket paragraph’ in the tender documents.

Arguments in support of a voluntary regime are that this approach has the potential to reap
high levels of compliance with low levels of administrative burden and costs for suppliers
and procurers. However, this approach is recognised as weaker than a contractual approach:
outcomes are far less certain, and there is little (if any) recourse if a contractor fails to
achieve the aspired-for benefits. In addition, voluntary regimes are reliant on maintaining
relationships and contractor goodwill whereas using a contractual approach is more robust,
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offers legal guarantees in relation to compliance with the contract conditions, and allows the
contracting authority (CA) rather than the contractor to decide what will be delivered and
what outcome information is provided. To ensure maximum compliance with the social
benefit ethos of the hospital, the board and procurement team decided to include a mandatory
targeted recruitment and training community benefit clause. Additionally, the procurement
documents include a number of voluntary subcontractor protection considerations.

The final Community Benefit Programme is now considered to be the most pioneering
programme of its kind in Ireland. The overarching objective of the Community Benefit
Programme is to maximise the benefit to the local community from the new children’s
hospital from the construction phase to it being fully operational. The programme is guided
by the Oversight Group and managed by a full-time Community Benefit Programme
Manager, now employed by the NPHDB, Ingrid McElroy.

The Community Benefit Clause
A mandatory community benefit clause was included as a contract performance clause and
subsequently as a tender award criterion. The clause requires the winning tenderer to employ
a minimum number of ‘new entrant employees or trainees’ over the life-cycle of the contract.

The clause aims to promote employment and appropriate training opportunities to young
people under the age of 25 who are struggling to gain long-term employment.140 The clause
states that:
…a minimum of xxx-person weeks of employment to be provided for ‘new entrant
employees / trainees’ that have an employment, apprenticeship or trainee contract
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with the contractor or a subcontractor where a person week is the equivalent of one
person employed for five days either on-site, or through a mix of on-site work and
off-site ‘training’.141

Three different types of new entrant employees or trainees are defined:
1. A person who is leaving or has within the last 12 months left an educational
establishment or a training provider. This definition extends to students who have
completed paid work placements.142
2. Young people who are under the age of 25 and who have not worked in the
construction sector for more than 52 weeks and are actively seeking employment that
includes on or off-site training and assessment.
3. Persons aged 25 or over who have been registered as a job-seeker for more than 52
weeks and are actively seeking employment, which must include on-site training.
4. Existing ‘new entrant trainees’ who may have previously been employed by the
contractor and are now seeking a fully new position to complete their new entrant
period of employment. If the contractor wishes to avail of this option, they must
produce an evidentiary document to the NPHDB to verify that the previous new
entrant employment had genuinely ended.143
5. Apprentices who are registered with a recognised apprenticeship provider. This
extends to professional trainees that are registered with a professional body or with
an educational institute. However, the clause prohibits the contractor from employing
more than 50% of new entrant employees or trainees from the ‘Apprenticeships and
Professional Trainees’ classification. The winning contractor is required to notify the
NPHDB of each new entrant employee or trainee vacancy.144

The community benefit clause outlines a procedural implementation plan. There is a
requirement to register each new entrant employee and trainee with the CBPM. The newentrant employee should be provided with relevant training and accreditation for the tasks
they are expected to perform if required. The contractor is required to facilitate these training
opportunities by offering flexible working arrangements. New entrant employees should
additionally be offered support with numeracy, literacy and information technology if
appropriate, to further support the trainees in effectively completing the required training for
the post.145 The contractor is solely responsible for the training and accreditation costs.146
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The community benefit clause also requires offering unpaid work experience and industry
placements;

…a minimum of xxx weeks of unwaged placement opportunities and industry
placements across a range of disciplines and across a range of skill levels must be
made available when requested by the NPHDB or an agency named by the NPHDB
for this purpose and mentoring and support provided.

Additionally, the main contractor and its subcontractors are required to notify the NPHDB,
and the named agencies of vacancies for skilled and experienced workers. The primary goal
of this requirement is to maximise possible recruitment from the employment agencies
named by the NPHDB. It also stretches the onus of the implementation of the community
benefit clause from solely the main contractor to the subcontractor. Each member of the
supply chain is responsible for ensuring compliance with the social requirements. Within four
weeks of the contract being signed, the main contractor is required to produce a ‘detailed
workforce forecast’ with time-framed projections of all future employment positions.147

The NPHDB did consider including penalties for failure to comply with the social
requirements, however, ultimately this was not included. Subsequently the CA included the
community benefit clause as an award criterion. A technical assistance panel was established
to evaluate the community benefit plans contained in bids. A ‘most economically
advantageous award’ criteria was used. In the end, there was no weighting attached to the
criteria though it was marked in the round as part of the quality criteria. The technical
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assistance panel reviewed the social dimension of the contract in isolation and reported back
to the procurement evaluation team on the merits and demerits of the bids.

Other Social Considerations
Other conditions were included in the tender award and contract performance stages which
request the main contractor to consider including SMEs in the supply chain.

The contractor was requested to host a Meet the Buyer market consultation event and to assist
suppliers in obtaining the minimum standards or needs required to enter the supply chain and
to trial small volumes of work with micro-enterprises.148 BAM Ireland has participated in two
Meet the Buyer Events, one local event in October 2016 and one national Enterprise Ireland
event in September 2017. An estimated 128 companies from around the country attended the
events. This was done in partnership with the NPHDB who identified suitable organisations,
the identified groups included SMEs and social enterprises based in the vicinity of the
construction site.149 While there was no requirement placed on the contractor to work with
the identified companies, the clause states that the contractor ‘shall engage positively with
potential suppliers and subcontractors’ identified at the Meet the Buyer event.150

Furthermore, the contractor was requested to undertake assessments of the potential
subcontractors’ capability and to identify any additional standards suppliers needed to obtain
to enter the supply chain. To further encourage the participation of smaller entities, the
contractor was requested to assist potential suppliers in attaining these requirements and
standards and was asked to design trial work packages or set aside small supply volumes of
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work for micro-enterprises, thus giving the small businesses a chance to prove their
capabilities to bid for larger sub-contracts.151

The procurers actively monitor the use of subcontractors and local spend and to date
approximately 2.5 million euro has been spent in the area by BAM. BAM is also required to
record the percentages of contracts awarded to subcontractors, ensuring that all
subcontractors observe any applicable obligations in the fields of environmental, social and
labour law.152

BAM as the main contractor and as part of its obligations under the clause, adopted a
Community Benefit Programme and employs a Community Benefits Coordinator to ensure
that the aspirations of the programme can be fully achieved. The Community Benefits
Coordinator job is to work closely with the Local Employment Services such as Intreo to
establish links with job seekers from the local area.

On an entirely voluntary basis as part of their bid, BAM offered to provide a fund of
€500,000 as a community fund and this is included in the contract. The Fund was publicly
launched in early 2020 and sees the establishment of a community grants scheme, a series of
education bursaries, an apprenticeship support initiative and the development of a programme
of cultural, arts and sports activities in the areas close to the site of the new children’s
hospital during the years 2020, 2021 & 2022.153
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Monitoring & Other Achievements
As part of the clause, monthly reports are sent to the NPHDB Community Benefit
Programme Manager. This information is provided by BAM’s Community Benefits
Coordinator who engages with all the contractors and sub-contractors, and the various
employment agencies.

During the initial year-long enabling works, where the community benefit clause was piloted
four new entrants, representing 10% of the construction workforce, have been employed in
roles such as engineers assistants, site administrators and general operatives (for a total of
147 work weeks) and continue to work on the project. An additional 14 people from Dublin 8
and 12 were also employed for 300 work weeks.

For the main construction works contract, the set target is for 11,813 work weeks (or 270
person-years of employment) to be delivered by new entrants.154 As of March 2020, 2,515
weeks of direct new entrant labour have been delivered (21.2% of the agreed target). This
includes the creation of 10 apprenticeships and an additional 3,611 weeks of labour delivered
by workers living in the catchment area.

The NPHDB has an additional social priority theme, ‘raising aspirations through education,’
and as part of the contract the contractors and supply chain are requested to actively engage
in a business in education programme with local schools and colleges. The NPHDB with the
assistance of the contractor, sub-contractors and Design Team to date have hosted three
“Building the Children’s Hospital” Career Days for local secondary schools and colleges of
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further education showcasing the myriad of careers involved from engineers to apprentices to
architects and the new technologies involved in construction. Staff of the NPHDB and Jones
Engineering Ltd (a major sub-contractor working on the project) have delivered a number of
‘Engineering in a Box’ programmes in local schools, bringing the profession to life in the
school. NPHDB and CHI in conjunction with the social enterprise STEAM Education have
also designed and developed an innovative healthcare science programme for primary
schools which is focused on health science and health education and which is designed to
encourage an interest in healthcare related careers.155 Along with BAM, Jones Engineering
and Mercury Engineering have also participated in school and community career talks. All of
this activity has resulted in direct engagement with 1,000 local students.

Finally, NPHDB has also sought to proactively pursue social value in terms of its own
activities and has used ‘reserved contracts’ to support social enterprise. Three tenders have
been awarded to local social enterprises - a cleaning contract to the F2 Centre, a catering
contract to the Arch Café, and a design contract to both We Make Good, Ireland’s first social
enterprise design brand, and Palls Limerick to work on a collaborative project to design and
create bespoke frames to display the artwork of children attending the new paediatric
outpatients and urgent care centre at CHI Connolly in Blanchardstown which opened last
July. These contracts were one of the first times in Ireland that this provision of the 2014
Directive was relied on.156
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The National Development Finance Agency
Acting as the National Development Finance Agency (NDFA), the National Treasury
Management Agency (NTMA) provides financial advice to state authorities in respect of
those public investment projects which are referred to it, with a capital value over €75
million. The NDFA may also provide financial advice to State Authorities on certain projects
below this threshold. In this role the NDFA advises state authorities on the optimal financing
of public investment projects in order to achieve value for money.

The NDFA also procures and delivers public-private partnership (PPP) projects as requested
by state authorities (with certain exceptions such as Transport Infrastructure Ireland). In this
role the NDFA is responsible for delivering the procurement of a project referred to it and
hands it over to the relevant sponsoring body after construction is complete and the asset is
operational.

In addition the NDFA provides contract management and support services in respect of the
operation and maintenance of certain existing PPP facilities, and directly procures certain
Exchequer-funded projects on behalf of the Department of Education and Skills.
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Devolved Schools Building Programme
On 27 February 2014, the government launched its Action Plan for Jobs 2014,157 which
included the goal of including social impact clauses in public procurement.158 It subsequently
launched a social clauses project159 using the Devolved Schools Programme160 as a pilot
programme to trial their use. This has been administered by the NDFA.161 The aggregate
capital value of the Devolved Schools Programme contracts was circa €80m. In total, the
three contracts covered 14 sites, with the works comprising both stand-alone new buildings
and extensions/refurbishment works. These contracts are now completed. The NDFA acted as
the Employer’s Representative under the contracts and played an ongoing role in monitoring
the contractors’ performance against their contract obligations.

Pilot Social Clause
In summary, the pilot clause required that at least 10% of the person weeks worked on the
sites represented work carried out by individuals drawn from a national unemployment
register having been unemployed for more than 12 months and that at least 2.5% of workers
on the sites be engaged in an approved registered apprenticeship, training, or educational
work placement scheme. The clause contained a financial penalty if targets were not reached.

Monitoring
Regular (monthly) reporting was required by the contractor of performance in respect of the
criteria listed in the social clause including declarations from the employers of the relevant
individuals. A detailed final report and reconciliation with supporting information upon

65

completion of the construction phase was delivered. These monthly progress reports provided
by each of the main contractors involved indicated that they met their targets of achieving the
cumulative percentages set out in the pilot clause.

PPP Programme
Under the Infrastructure Stimulus Programme announced by the Minister for Public
Expenditure and Reform in 2012, the NDFA had responsibility for procuring three Education
PPPs (Schools PPP Bundle 4 & Bundle 5, DIT Campus at Grangegorman (Central and East
quads)), one health PPP (Primary Care Centres PPP Programme), and one justice PPP
(Courts PPP Programme).

A second phase of this programme was announced in 2014 consisting of three bundles of
Social Housing PPP projects. A third phase, announced in 2016 is currently in development
comprising projects in the higher education and justice sectors.

Social clauses have been implemented on each of the projects completed under this
programme to date. The configuration of the clauses implemented has evolved in line with
changing employment market conditions however their intent has remained consistent in
establishing targets to be met for employment opportunities for defined categories of
individuals (trainees/apprentices, new entrants to the construction sector and/or individuals
on national unemployment registers). As the economy moved closer to full employment the
targets in respect of long-term unemployed workers were relaxed and financial penalties for
non-compliance were replaced with requirements to demonstrate best endeavours on the part
of the contractors.
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Monitoring has been conducted in line with the monitoring implemented on the pilot scheme
with regular (monthly) reporting required by the contractor of performance in respect of the
criteria listed in the social clause including declarations from the employers of the relevant
individuals.162
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Section three
Conclusions

Section Three Conclusions
The objective of the research is to improve the social clause process in Ireland, to identify the
drivers and barriers encountered by the participants in the Forum in the adoption of social
clauses and to make recommendations for future practice. Semi-structured interviews were
conducted with the participants of the Community Benefit Forum. In this study, barriers are
understood as anything that hinders stakeholders within the CA, contractors and outside
agencies from implementing social clauses. Whereas internal barriers refer to hindrances
coming from those barriers that are within the control of the organisation or individual to
some extent, external barriers refer to hindrances originating from the external environment
outside the direct control of the organisation or individual. Drivers are understood as driving
forces that encourage and help stakeholders within the CA, contractors and outside agencies
to implement social clauses.

Barriers
In the following section, both the internal and external barriers to the adoption of social
clauses encountered by the stakeholders are grouped and described. Overlaps between
internal and external barriers are evident, as external factors such as the need for policy have
an effect on internal factors such as the need for resources.
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Internal Barriers
1) Risk Averse
One of the main early challenges found by stakeholders from outside agencies advocating for
the use of social clauses was the risk averse attitude of contracting authorities and contractors
to the inclusion of social clauses. While this was encountered in all projects, it was in the
DCC regeneration projects where it created the most difficulty. This was found to be
indicative of a lack of ‘buy-in’ to the initiative and was linked to further difficulties in
implementing the requirements of the clause. The risk averse position of procurement
managers within local authorities is well documented and can be associated with resistance to
sustainability measures163 and misunderstanding of the nature of social clauses and their legal
position.164 Respondents in the interviews noted that the risk averse attitude became less
evident post 2018 as examples of their use in Ireland were made public and legal certainty
became more firmly established.

Stakeholders within the CA report that the risk of legal challenge is their greatest concern,
followed by the importance of not going beyond the OGP guidelines. This is consistent with
the findings of the Centre for Economic Empowerment report on social clauses in Northern
Ireland165 which identified aversion to the risk of legal challenge as one of the main barriers
for implementing social clauses within Northern Ireland public sector contracts, based on a
perception that unsuccessful bidders for contracts are more litigious.
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2) Attitudes to Social Considerations
Responses by stakeholders indicated that overall the perception of social clauses was
positive. The exception to this was connected to stakeholders involved in the DCC
regenerations where the CA was reported as having, in general, a negative attitude to social
clauses resulting in the social clause initiative being given a low priority within the
procurement process. This is backed by studies on sustainability in public procurement that
also found that negative attitudes to social sustainability were linked to low priority by
contracting authorities.166

3) Resources
A common theme among all respondents was the lack of adequate resources, both human and
financial, provided for the implementation of social clauses. It was recognised that both
contracting authorities and contractors needed to allocate appropriate management resources
for the successful implementation and monitoring of the clauses. Even when a full-time
person was employed for these roles, it was still reported that the size and complexity of the
workload was challenging to manage. The DCC regeneration projects presented particular
problems as the management of the clause was assigned to an existing employee’s workload
with little time to commit to the project. This lack of leadership from the CA over the social
clause initiative resulted in non-adherence to the processes laid out in the social clause,
including inadequate organisation, reporting and monitoring of the social clause. Research in
Scotland shows that public sector managers have expressed concerns about the need for
resources to implement and monitor community benefits in procurement contracts.167
Additionally senior managers in public bodies report not knowing exactly what resources are
needed to implement and monitor social clauses, resulting in organisations not allocating an
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adequate budget to accommodate their implementation at the planning stage.168 It is
suggested that this finding is another consequence of the lack of buy-in by DCC to the social
clauses initiative. Another possible explanation is the pressure for contracting authorities to
obtain value for money, interpreted as not expending resources on the management of the
clause. In Macfarlane’s 2014 report, ‘Tackling Poverty Through Public Procurement’ he
points out that if the employment and training elements of the clause are part of ‘the subject
of the contract’, the value for money assessment should include any costs associated with this
element and be carried by the contractor. He found in his Case Study 1 of the Glasgow
Housing Association (GHA) that the additional cost was not significant as the GHA
procurement costs were below national benchmark levels.169 In research on environmental
considerations in public procurement it was found that a lack of resources was matched by a
lack of management commitment to implementing environmental sustainability.170

4) Lack of Practical Guidance or Training
Another reported barrier to implementing social clauses in practice was a general lack of
awareness of social clauses at all levels. A recurrent theme was the lack of clear guidance for
both contracting authorities and contractors in the process. Those responsible for
implementing social clauses had to overcome negative attitudes by those employed in the
procurement process including that social clauses were not relevant to the main procurement
purpose. Practical concerns about how to implement social clauses and maintain good
contract management were also reported. The literature confirms that a lack of practical
guidance and training inhibits the ability of individuals responsible for implementing
corporate social responsibility or sustainable supply chain management initiatives.171 It was
found that when staff involved in public purchasing lacked skills, resources and information
about social clauses that there was a subsequent failure to generate social value.172
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External Barriers
1) Policy Framework
A recurrent theme in the responses was the need for a stronger government policy framework
which advocates the use of social clauses. This was mentioned by respondents when
discussing the lack of resources to support the implementation of social clauses, the need to
overcome risk averse attitudes encountered, and role official guidance might play in this.
Previous research has demonstrated how a lack of an overall policy framework is a
significant barrier to engagement in sustainable procurement,173 highlighting the importance
for contracting authorities to have a policy framework in place for sustainable procurement
together with a “top down” approach.174 In this study, a shift was observed in the risk averse
attitude once DCC adopted a social clauses policy for their public procurement.

2) Outside Agencies
Another common theme was the link between the lack of a national policy framework and the
difficulties experienced by some stakeholders in connecting with the outside employment
agencies. This was reported by stakeholders who were involved in the implementation of the
clauses but who had no ‘power’ to have requirements met or to respond to requests. It was
reported that it was necessary to involve senior members of staff within the CA in order to
progress the required supports from outside agencies.

This was compounded by the limitations of the agencies in fulfilling the requirements of the
clause. One example of this was given in dealing with Intreo, part of the DEASP, and
responsible for providing suitable candidates as beneficiaries of the social clause. This was a
straightforward process in times of high unemployment when many unemployed people with
recent building trade experience who met the beneficiary requirement also satisfied the
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contractor, the agency and the specification of the social clause. However, when Ireland
moved from high unemployment to full employment, suitable candidates were not easily
sourced through the centralised Intreo offices, as those needing employment are often hard to
reach and in need of training and support to be employment ready. Respondents reported a
lack of flexibility and innovation shown by outside agencies in connecting with and
supporting these potential beneficiaries. Setting up connections with more localised
community services, such as Local Employment Services, local community NGOs or
specialised community services such as drug rehabilitation or ex-prisoner support groups was
suggested.

3) Full Employment
Finding beneficiaries in times of full employment was reported by all stakeholders as a major
difficulty. It was perceived by many that in times of full employment the social clause was
not needed. This highlights the common misunderstanding as to the purpose of a social
clause. As it is fundamentally about providing benefit to the community, in times of full
employment social clauses can be used to bring more marginalised people into the labour
market.175

Responses in this study showed that stakeholders reported difficulties with the suitability of
candidates presented by outside agencies as possible beneficiaries. Contractors reported that
candidates needed to be ready and able to work but many candidates presented fell short of
this. The skill threshold for workers on modern construction sites, even in basic roles such as
a general operative, was not fully understood by those putting candidates forward.
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4) Value for Money
For public sector respondents, the need to achieve value for money was emphasised.
Additionally, traditional attitudes to lowest price are often seen as conflicting with
sustainability objectives. This contrasts with respondents who were advocates for the use of
social clauses who view them as cost-neutral and consider that the added social value that
they create adds to their value for money. Studies in the UK confirm that public sector
organisations feel constrained by the legal requirement to achieve “best value” or value for
money in procurement.176 Procurement professionals and organisations struggle with
determining how to balance value for money against other issues, particularly where
organisations face “increasing pressures from a wider range of stakeholders.”177

It has been shown that social sustainability may not be the highest concern for contracting
authorities who must account for multiple factors when awarding contracts.178 The pressure
for public bodies involved in sustainable procurement to trade-off between economic versus
social or environmental goals is well documented.179 There may be a trade-off between
sustainability and “cost, time or quality” in terms of project delivery.180 It was found that the
social aspects of sustainability such as local capacity building are easier to implement when
linked to specific projects.181 However, it is reported as easier to justify procurement
decisions based on an evaluation of price rather than wider social benefits.182 When
balancing efficiency and social issues, social value may be ignored or given a lower
priority.183 This suggests that public bodies struggle to translate all three elements of
sustainability (economic, social and environmental) into practice.184
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Linked to value for money is the perception that social clauses implementation increases
costs.185 While it was found that additional costs may be involved, particularly where social
clauses are linked to supporting severely disadvantaged persons,186 other studies have found
that seeking additional social benefits through contracts did not result in increased costs.187
As pointed out by Macfarlane, if the employment and training elements of the clause are part
of ‘the subject of the contract’, the value for money assessment should include any costs
associated with this element and be carried by the contractor.188 An important aspect of this is
recognising the long-term socio-economic benefits for the State in implementing social
clauses, by for example reducing long-term unemployment and hence reducing the local
government organisation’s expenditure in other areas.

5) Legal Limitations of the Social Clauses
All stakeholders encountered difficulties with the legal limitations of the social clauses. Due
to EU regulations189 the requirement that ‘special conditions’ in the procurement contract and
contract awards be linked to the subject matter of the contract means that:
} a general corporate responsibility requirement in the contract is not permitted
} a condition that the contractor must ensure its workforce as a whole contains a certain
percentage of target workers is not permitted and
} a condition in the contract that the contractor must retain the workers beyond the
duration of the contract is not permitted.
Limiting social clauses specifically to the contract being awarded can be ineffectual in
promoting their objectives - it may be more advantageous for beneficiaries to be employed by
firms as apprentices on another contract that requires them. The nature of shifting timeframes
in projects makes organising and finding suitable beneficiaries difficult when one is forced to
apply the clause solely to the contract being awarded. However under EU rules the
beneficiary may only be employed under the awarded contract, even though that contract
may not be long enough for an apprentice to fulfil their training qualification requirements.

76

6) Subcontractors
All stakeholders reported barriers associated with dealing with subcontractors. All of the
contractors employ subcontractors, however the subcontractors can be too small to take on
social clauses. The responsibility of managing subcontractors in their implementation and
monitoring of the social clause is often underestimated.

Drivers
1) Legal and Policy
External political support for incorporating social considerations into public procurement is
recognised as an important driver in the successful implementation of social clauses. Within
the past few years the UK Government and devolved governments, notably in Wales and
Scotland, have used legislation to drive the adoption of social procurement, which has either
directly or indirectly driven the implementation of social clauses in contracts.190 For example,
many public sector organisations in England, Wales and Northern Ireland must comply with
the Public Services (Social Value) Act 2012. Public sector organisations in Wales must
comply with the Well-being of Future Generations (Wales) Act (2015) and the Wales Public
Procurement Policy Statement (WPPPS). Public sector organisations in Scotland have to
comply with the Procurement Reform (Scotland) Act 2014. These legislative and policy
drivers lead contracting authorities to drive implementation of social clauses and enable
communication of their social value priorities to potential bidders, increasing legitimacy and
support for proposed measures from contractors and internal departments, and helping to
overcome resistance.191 In this research, the OGP’s Information Note, ‘Incorporating Social
Considerations into public procurement’192 was seen as a positive move towards facilitating
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the process of incorporating social considerations and provides legal clarification on the
discretion of public bodies to use social clauses.

2) Advocate Agencies
The external pressure by community coalitions, regeneration boards, and NGOs was another
fundamental driver to the inclusion of social clauses in the projects examined. These
advocate agencies played many key roles including:
} actively establishing the legal certainty of social clauses;
} promoting their use with policy-makers;
} encouraging contracting authorities to use social clauses;
} connecting with the community and their needs.

The community coalitions that were formed such as the Rialto Rights in Action Group
(RRIAG) were the original initiators of using social clauses so that their communities could
benefit from procurement projects in their areas. Their important role was recognised by
respondents as an essential driver in the social clause initiative. Respondents reported that the
community coalitions were also relied on for their strong relationships within the community
which helped to identify community needs. Their connections with local political leaders
helped to advance the proposals for the inclusion of social clauses. They were also relied on
to manage expectations in the community about the length and complexity of projects.
The community organising infrastructure contained within these agencies was an important
source of expertise with the capacity to organise, research and develop policy positions.
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3) Political Leadership
External political leadership was reported as an important driver. An example of this is
Críona Ní Dhálaigh. During her term as Lord Mayor of Dublin she was influential in getting
DCC to include social clauses in their regeneration projects. Her support and advocacy were
seen as “critical” and as the reason for DCC’s adoption of its Sustainable Procurement Policy
and current commitment to facilitate economic, social, and environmental objectives through
procurement, including the inclusion of social and employment clauses.193

4) Internal Community Benefit Champions
Coupled with the need for political leadership was the need for an internal champion. These
individuals were to be found in all categories, and were seen as leaders, trail blazers and
educators who were able to influence and inspire. In this research we found that within the
CAs, notably Grangegorman, the NCH and the NTMA and within the contractors the
successful implementation of social clauses was linked to the presence of certain people
within the organisations who were particularly influential in moving the initiatives forward.

5) ‘Buy-In’ from All Stakeholders
In order for social clauses to be implemented successfully, there must be “buy-in” from the
entire team, CA to contractor. The CA has the lead role in promoting, facilitating and
managing the implementation of the clause during all phases of inclusion of social clauses in
the procurement process. This has been recommended as the best strategic approach for
successful implementation of social clause outcomes. Research has shown that motivation,
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commitment and ‘buy-in’ by the CA are prerequisites to socially responsible procurement
practices.194

6) Internal Facilitator
The role of the Internal Facilitator was seen as an essential requirement for the
implementation of social clauses. This role exists within both the CA and the contractor and
requires working with the procurement team to manage the implementation of the social
clause, ensuring that it fulfils its objectives. This includes developing a potential ‘supply
chain’ that the contractor relies on to deliver the clause and supporting the contractors at all
stages of the procurement process to enable them to deliver and monitor the social clause.
While this role is known under many different names it was a common view that it is a key
role but one that is difficult, stressful and undervalued. In many jurisdictions, this role is
recognised as crucial to the management and control of social clauses. A 2015 report on
facilitators by the French Ministry of Labour emphasised their importance and advised
setting up a public service of facilitators for social clauses so that all public buyers could
have free access to their services. The report recognised that the role should be divided into
two positions. This was based on their research which showed that two distinctive skillsets
were required to fulfil the responsibilities involved that of 1) implementing and managing the
social clauses and 2) connecting with advocate agencies to support the community benefit
policy.
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Recommendations
Every aspect of the work undertaken by the participants of the Social Clauses Forum was
ground-breaking in an Irish context. For the first time in Ireland, public procurement projects
included social clauses which resulted in training and jobs for local people. The new
children’s hospital succeeded in including social clauses as part of the Quality Assessment of
the bid. Two community benefit roles were created to drive the processes. In the new
children’s hospital. a Community Benefit Programme Manager is employed by the NPHDB,
and BAM, the main contractor for this project, employs a Community Benefits Coordinator
as part of its obligations under the social clause. The Grangegorman Employment Charter
and the processes developed by the GDA in the Grangegorman Project were featured by the
EU Commission in a 2020 report as an example of best practice for public procurers to
achieve social benefits.195

The Community Benefit Forum and the working groups that were created have meant that
representatives from the community, public and private sector are now actively involved in
the discussion and the decision making processes. Problems such as bogus self-employment
were discussed in the Community Benefit Forum and solutions were implemented.
Contracting authorities successfully adapted the clauses to the changing economic
environment, such as the NTMA reducing clause target requirements and removing financial
penalties for failure to reach social clause targets. It was seen that evidence of ‘best effort’
was a good way to ensure compliance with the requirements of the clause while maintaining
good relationships. Other methods of compliance were also developed, for example, listing
non-compliant subcontractors to stakeholders.
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The Forum also highlighted the potential for using ‘reserved contracts’ for sheltered
workshops for the integration of disabled or disadvantaged persons. This resulted in their
inclusion in the new children’s hospital project for the first time in Ireland. The groundbreaking experience of operating social clauses in Ireland has led to the following learnings.
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The Importance of Political Will
Implementing social clauses change requires political will to empower organisations and
individuals, overcome barriers and provide access to resources. This can be provided by a
strong government policy on sustainability and social procurement. In Ireland the
government supports the principle of social clauses. The OGP’s Information Note,
‘Incorporating Social Considerations into Public Procurement’196 is a positive move towards
facilitating the process of incorporating social considerations and provides legal clarification
on the discretion of public bodies to use social clauses. To further advance their use, it is
recommended that Ireland includes goals, processes and guidance in its policy documents to
fully support the implementation of social clauses and align them with other policy goals and
practices such as sustainability and innovation.

One way to strengthen political will is by the creation of a national legislative
commitment to the use of procurement as a means of delivering sustainable policy. In Ireland
public bodies have a statutory obligation under the Public Sector Equality and Human Rights
Duty as it applies to legal drivers to deliver social benefit in public procurement.

In the UK, the public sector duty under the Equality Act imposes a positive duty on public
authorities to have ‘due regard’ to various equality issues, and the Public Services (Social
Value) Act 2012 requires public authorities to consider the ‘economic, social and
environmental well-being of the relevant area’ before they procure major public service.
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In Scotland the Procurement Reform (Scotland) Act 2018 places an obligation on
public sector bodies to deliver community benefits, linked to the country’s vision to
‘deliver procurement that improves public services for a prosperous, fairer and more
sustainable Scotland’. The Act also obliges public authorities in Scotland to report on their
sustainable procurement.

In the Netherlands, the 2016 Procurement Act places an obligation on Contracting
Authorities to create as much societal value as possible and social conditions must be
included in all central government tenders.

Policy guidelines and procurement strategies must be made available to public
bodies for implementation. Detailed policy guidelines provide clarity and direction to the
procuring organisations so that they can create strategies and practices for implementation.

In Northern Ireland the ‘Buy Social’ website provides a ‘Buy Social Toolkit for Targeted
Recruitment & Training’ which contains resources to help connect contractors who have
been awarded public contracts with Buy Social clauses to relevant organisations who can
support them to deliver on these clauses; and other resources, such as clauses, contract
notices, and case studies.

The Netherlands created the Public Procurement Expertise Centre (PIANOo) to provide
legal, policy, and practical support and guidance in the area of socially responsible public
procurement

The Scottish government provides support and guidance on its website and produces
statutory guidance on the use of community benefit requirements in procurement and
sustainable procurement duty tools
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It is important that public bodies have their own explicit policies requiring that
community benefits be incorporated into procurement practices. These policies provide a
legal basis for their inclusion, develop the commitment and understanding of the staff who
must deliver them, and give notice to prospective bidders in the marketplace that the
procuring public body is looking for social as well as economic value. These policies can act
as a catalyst to create partnerships between local employment and community services with
suppliers to refer workers and assess jointly their suitability for each contract in question. In
addition it encourages public bodies to explore new opportunities offered by the 2104 Public
Procurement Directives such as the ability to reserve competition for contracts to certain
enterprises which are considered to meet social objectives by reserved contracts.

The Barcelona City Council Decree for Socially Responsible Public Procurement was
designed to tackle the city’s increasing unemployment, in particular for people with the
most pressing socio-economic needs with the objective of enhancing social enterprises’
access to market while also encouraging “traditional” enterprises to consider social criteria
in their procurement contracts. Social clauses for public procurement contracts were
adopted through a participatory process and include reserved contracts for special
employment centres whose staff is made up of at least 70% disabled people and work
integration social enterprises (companies employing at least 50% of people experiencing
or at risk of social exclusion)
See https://ajuntament.barcelona.cat/contractaciopublica/en/documents

The Need for Internal Facilitators
To manage the implementation of the social clauses, this person can be employed in the
procuring body, and/or the contractor. The internal facilitator’s role involves:
•

Working with the procurement team to develop the clause, ensure that the social

clause is legally compliant and that it responds to the needs of the community
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•

Planning how the social clause can be delivered in practice.

•

Developing a potential ‘supply chain’ (for example pre-recruitment training provision

for a targeted training and recruitment clause) that contractors can engage with to deliver on
the social clause, by connecting with outside agencies.
•

Supporting the contractors at all stages of the procurement process to enable them to

deliver and monitor the social clause.

In the Grand-Est region of France facilitators are key actors in the implementation of
socially responsible public procurement where they match the social ambition of
Contracting Authorities with the possibilities offered by operators that take part in public
procurement markets. The network of facilitators in Grand-Est consists of over 30 staff
members that work across the region in close cooperation and dialogue with Contracting
Authorities and social economy enterprises, employment services (maisons d’emploi),
social services (Plans Locaux pour l’Insertion et l’Emploi) or NGOs. The network of
facilitators is financed by the regional authority, municipalities and other public authorities
and services within the region.

The Need for Training and Education
The need for training and education was recognised by all stakeholders as a fundamental
requirement. Literature and practical experiences with sustainable procurement still show a
clear bias towards the environmental dimension in the EU. There are far more examples,
guidelines, training and even laws regarding the integration of environmental aspects into
public procurement practices than those regarding social aspects. There is a need to
encompass the multidimensionality of sustainability – taking into account the social as well
as the economic and green aspects.197 The inclusion of social clauses within a procurement
process requires the development of new skills within the procurement’s stakeholder group
(including community organisers, Contracting Authorities and contractors). This includes an
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understanding of the legal framework to include social clauses and an obligation to respond
to the needs of the community alongside more traditional competences such as an
understanding of procurement processes and procedures.

There are many national and international sustainable procurement instruments
available for the improvement of the necessary knowledge and skills for SPP, such as elearning courses, webinars, platforms, seminars and guidelines. Examples from practice
include:

The Commission’s website provides information about sustainable procurement, as well as
procurement methodologies, support, education material, best practices and learning
events.198

The Greater London Authority organises a responsible procurement training scheme
(including sustainable procurement) for their employees via e-learning and classroom
sessions.199

Barcelona City Council’s +Sustainable City Council Programme (+SCC) educates on the
implementation of their Strategic Plan for Internal Sustainability through the A+S
Programme including sectoral guidelines available in multiple languages on the +SCC
website.200
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Limited professional procurement expertise in public bodies is an oft-cited
problem.201 Research has shown that training can help overcome organisational barriers such
as a risk adverse culture.202 This has also been recognised at European level, with a strategy
to improve professional procurement skills having been launched in 2017.203

United Kingdom: The School of Law of the University of Nottingham offers an Executive
Programme on Public Procurement Law and Policy aimed at providing policy makers,
procurement practitioners, lawyers and researchers/academics with a thorough knowledge of
international and EU public procurement law and policy.

Poland: The Public Procurement Office (PPO) teamed up with ten universities to offer
graduate and post graduate programmes in Public Procurement, covering the entire
procurement process from the preparation of tender documentation to award.
France: both undergraduate and post graduate training is available.

The University of Paris-Sud (University of Paris XI) offers a master’s programme entitled
Public contracts and procurements – the public purchasing practice. The programme takes a
multidisciplinary approach: legal, economic and procurement practice. After a seven month
course, students have to complete an internship within a public sector organisation or a
company for a period between four to six months.

Value for Money and Long-Term Social Value
There is a need for clear guidelines for interpreting value for money in procurement to
discourage the practice of seeking and accepting the lowest cost bid as evidence of value for
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money. Research suggests that lowest cost tendering should only be used when the degree of
uncertainty is low, for example, when a procured product is standardised and quality is easily
verified.

Scotland defines value for money as the best balance of cost, quality, and
sustainability,204 and requires Contracting Authorities to set out how they intend to deliver
value for money, while considering the whole life cost and evaluating community benefits in
a similar manner to other sustainability aspects of the requirement.205

Scotland’s states that its procurement policy is to ensure that public
money is spent in a way that can ‘deliver the most benefit to society’ see:
https://www.gov.scot/policies/public-sector-procurement/

The Netherlands avoids a best value concept by defining value for money in
procurement as best price-quality ratio (BPKV), necessitating considering quality aspects in
the assessment of tenders.206

The Dutch government defines procurement as an important instrument for the quality of
government services, linking the act of purchasing directly to policy objectives.

The purchasing requirements of a public body reflect what the public body has decided to
buy, including social/community benefits. Therefore value for money can properly reflect
the cost of delivering all of the requirements of a procurement contract including delivering
these benefits. The argument that budgets for that which was traditionally purchased will now
be spent in part on these requirements has not proven to be the case.207 While there may be
additional upfront costs, this can be seen as balanced out by the wider social, economic or
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environmental value that is achieved either indirectly or over the longer term and a more
nuanced analysis of ʻwhat is valuableʼ is required for sustainable procurement to be achieved.

Conclusion
The research has found that the participants in the research overwhelmingly found social
clauses to be a worthwhile endeavour. However implementing social value and community
benefits into government policies is a long-term effort. Creating legislation and policies, and
transforming government procurement practices, will require a fundamental change in
culture. When the State chooses to purchase socially and environmentally friendly goods,
works, and services, it is telling the market and its citizens what the State values. This can
influence the behaviour of private market participants in terms of shaping the kind of market
society we want and how we value the world and the people in it. At this moment, there is a
receptiveness within government to community benefits policies. Now is the right time for
Ireland to implement meaningful sustainable procurement policy to make a real difference in
people’s lives.
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Appendix A Members of the Community
Benefit Forum
The current members of the forum are:
Ingrid McElroy, Programme Manager, Diversity, Inclusion and Community
Engagement at Children's Health Ireland
Manus Bree, Co-ordinator, of Dolphin House Regeneration
Rea Lavelle Co-ordinator, St Teresa’s Gardens Regeneration Board Kathleen
McCann, Employment and Training Co-ordinator, GrangeGorman
Development Agency
Jerome Counihan, Senior Project Manager National Development Finance
Agency
David Power, Senior Project Manager, Primary Care Centres PPP National
Development Finance Agency
Past members include:
Lyndsey Anderson, Former Co-ordinator, St Teresa’s Gardens Regeneration
Dwayne McAleer - Senior Project Manager National Development Finance
Agency
Adrian Stewart, Head of Employability with Rehab Group.
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Appendix B List of Procurement Projects
Contracting
Authorities
Dublin City
Council

Project

Contractor

Dolphin House

Purcell.

St. Teresa's Gardens
Grangegorman
Dev. Agency

Site Infrastructure & Public Realm

Roadbridge.

Adaptive Reuse I

JJ Rhatigan & Co.

Adaptive Reuse II

Purcell Construction.

Clock Tower Refurbishment

Clancy Construction.

Laundry Stabilisation Works

Bourke Builders.

Greenway Hub

BAM Ireland

Lower House and Church of Ireland

Bourke Builders.

Church Stabilisation Works

NDFA in
conjunction with
the GDA

Bus Park

Clancy Construction.

Additional Clock Tower Works

Francis Haughey Construction.

Primary Care Centre

L&M Keating Ltd.

Lower House

Purcell Construction.

Interim Energy Centre

John Paul Construction.

DIT

The Eriugena consortium.

Campus PPP

John Sisk & Sons/FCC Construction
(Ireland) as works contractor.

NDFA

Devolved Schools Bundle 3 (non

JJ Rhattigan & Co.

PPP)
Primary Care PPP

Prime Balfour Beatty consortium.
Works contractor: JJ Rhattigan/Balfour
Beatty.

II

Courts PPP

BAM PPP PGGM.
BAM Construction (Ireland) Ltd. as works
contractor.

Schools PPP Bundle 4

BAM PPP PGGM.
BAM Construction (Ireland) Ltd. as works
contractor).

Schools PPP Bundle 5

Inspired Spaces.
Carillion as works contractor.

Social Housing PPP Bundle 1

Comhar Housing.
John Sisk & Sons.

Social Housing PPP Bundle 2

Torc Housing Partnership.
JJ Rhattigan/OHL as works contractor.

The National
Pediatric
Hospital Dev
Board

National Pediatric Hospital Project

III

BAM Ireland

Appendix C Interview Methodology
To create a questionnaire for the various stakeholders involved in the projects, the
stakeholders were grouped according to their position in the project. The groups were
identified as the Contracting Authority, the Contractor, the Facilitator of the social clause and
Advocate Agencies.
1

Stakeholders

1.1 Identification of stakeholders
1.1.1 The Contracting Authorities/Procurer
This is a legal distinction and in the 2014 Public Sector Directive it is divided into four distinct
categories:

1. The State
2. Local and regional authorities
3. “Bodies governed by public law”
4. Associations formed by the above
The main goal for the contracting authority will be the subject matter of the procurement.

1.1.2 Contractor/Provider
This is the private company who won the bid for the procurement contract and are carrying
out the work.
This will also include subcontractors.
The main goal of the contractor is carrying out the procurement contract efficiently.

1.1.3 Facilitators of the social clause
These are groups and individuals whose connection with the project will be due to the social
clause. Facilitators can be a member of the Contracting Authority or the Contractor or be an
outside stakeholder.

1.1.4 Advocate Agencies
These include community coalitions, regeneration boards, and NGOs who are actively
establishing the legal certainty of social clauses; promoting their use with policy-makers;
encouraging Contracting Authorities to use social clauses and connected with the community
and their needs.

1.1.5 Beneficiaries

These people are the subjects of the social clause.

IV

Diagram of the Stakeholders

Facilitators

Contractor

Contracting
Authorities

Advocate

Beneficiaries

V

Agencies

Contracting Authority Interview Questions
Questions
1. Who are you employed by, what is your job title?
2. Have you ever had experience working on a project using a social clause?
3. What is your understanding of a social clause?
a. Do you know what legally can and cannot be contained in a social clause?
b. Are you aware of the legal obligation to monitor their use?
4. What do you think is the ultimate purpose of a social clause?
5. What were the reasons, that you know of, for including a social clause in this project?
6. What is your professional role in the social clause project?
a. Describe how you got involved in this project.
b. What are your responsibilities in this role?
c. How much time did/do you spend on this role?
d. Who do/did you work with in this role?
7. Do you know what, if any, pre planning was done prior to the procurement regarding
including social clauses?
8. What are/were the challenges you faced in implementing social clauses?
9. What are/were the positive ‘actions’ that were taken that helped?
10. What would you do differently in retrospect?
11. What could have been done differently by other stakeholders?
12. What are the positive outcomes from the project?
13. What are the learnings from the project?
14. What training would you have benefited from initially to help with this project?
15. Do you think social clauses are a worthwhile endeavour?

VI

Contractor Interview Questions
Questions
1. Who are you employed by, what is your job title?
2. Have you ever had experience working on a project using a social clause?
3. What is your understanding of a social clause?
a. Do you know what legally can and cannot be contained in a social clause?
b. Are you aware of the legal obligation to monitor their use?
4. What do you think is the ultimate purpose of a social clause?
5. What were the reasons, that you know of, for including a social clause in this project?
6. What is your professional role in the social clause project?
a. Describe how you got involved in this project.
b. What are your responsibilities in this role?
c. How much time did/do you spend on this role?
d. Who do/did you work with in this role?
7. Do you know what, if any, pre planning was done prior to the procurement regarding
including social clauses?
8. What are/were the challenges you faced in implementing social clauses?
9. What are/were the positive ‘actions’ that were taken that helped?
10. What would you do differently in retrospect?
11. What could have been done differently by other stakeholders?
12. What are the positive outcomes from the project?
13. What are the learnings from the project?
14. What training would you have benefited from initially to help with this project?
15. Do you think social clauses are a worthwhile endeavour?

VII

Facilitator Interview Questions
1. Details of Project
• How many procurement projects contain a social consideration?
•

What Project(s) contained a social clause?

•

Contract Value?

•

What was the nature of the social clause?

•

Was there a target number of placements?

•

Number of placements accessed by the priority group?

•

Work placements accessed by priority groups as a result of Social clause that
would not otherwise have been offered?

•

For what length of time?

•

Was there any monitoring of the social clause?

•

What forms of monitoring are in place to ensure community benefits are
delivered?

•

If appropriate, what forms of incentives or penalties are in place to ensure
compliance and are they enforced?

•

Who is involved in monitoring, just procurement or commissioners, contract
users?

•

How are CBs reported, both internally and externally?

2. Identification of Role
• Who are you employed by, what is your job title?
•

What is your role in implementing social clauses?

•

What are your responsibilities in this role?

•

How much time did/do you spend on this role?

•

Who else do/did you work with in this role?
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3. Identification of awareness and knowledge
• What is your understanding of a social clause?
•

•

Do you think it is necessary for you to understand the legal boundaries of a
social clause?
o Are you allowed to include local labour in a social clause?
o Are you familiar with the core and non-core approach to social
clauses?
What do you think is the ultimate purpose of a social clause?

4. What were the reasons, that you know of, for including a social clause in this
project?
Examples:
• To help ensure procurement spend contributes to local or organisational
outcomes.
• Enhance reputation of organization/PR
• Added value benefits?
• Other Commercial Benefits
• To encourage innovation in service delivery
• supporting or building stronger links with their local community.
5. Where there any Processes and Policies in Place to Support Use of Social Clauses
Examples:
- Policy or agreed process for using social clauses
- Procurement officer / champion responsible for social clauses
- Systems in place to monitor progress against social clauses targets set
- Services in place to help contractors meet social clauses
- Working group to embed social clauses within own organisation
- Any other structure or process that supports use of social clauses
6. Barriers
What are/were the challenges you faced in implementing social clauses?
Examples:
• Difficulty in finding support – external/governmental
• Legislation/policy related
• Resource related
• Lack of training
• Negative attitudes to social clauses such as:
o Large internal resources to manage / monitor
o higher contract costs
o confusion about legal position on use of social clauses
o Have not heard of social clauses
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o Concerned good quality contractors would be put off from tendering by
social clauses
o Concerned using social clauses would result in contracting process taking
longer
o Previous bad experience of using social clauses
o Other
7. Drivers
- What are/were the positive ‘actions’ that were taken that helped?
8. Learnings
• What supports could have been provided that would have helped in your role?
•

What training would you have benefited from initially to help with this project?

•

Do you think social clauses are a worthwhile endeavour?

9. Outcomes
• What do you perceive the benefits have been to your organisation from
implementing social clauses?
•

What do you perceive the benefits have been to others from implementing
social clauses?

•

Can you think of examples of expected social clauses not being realised or
occasions when you have not been sure they have been achieved?

•

Can you give any examples of sharing your approach of the benefits internally
or externally?

X

Advocate Agency Interview Questions
1. Details of Project
• What Project(s) contained a social clause?
•

Contract Value?

•

What was the nature of the social clause?

•

Was there a target number of placements?

•

Number of placements accessed by the priority group?

•

Work placements accessed by priority groups as a result of Social clause that
would not otherwise have been offered?

•

For what length of time?

•

Was there any monitoring of the social clause?

•

What forms of monitoring are in place to ensure social clauses are delivered?

•

If appropriate, what forms of incentives or penalties are in place to ensure
compliance and are they enforced?

•

Who is involved in monitoring, just procurement or commissioners, contract
users?

•

How are social clauses reported, both internally and externally?

2. Identification of Role
• Who are you employed by, what is your job title?
•

What is your role in implementing social clauses?

•

What are your responsibilities in this role

•

How much time did/do you spend on this role?

•

Who else do/did you work with in this role?

3. Identification of awareness and knowledge
• What is your understanding of a social clause?
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•

Do you know what legally cannot be contained in a social clause?

•

What do you think is the ultimate purpose of a social clause?

4. What were the reasons, that you know of, for including a social clause in this
project?
Examples:
• To help ensure procurement spend contributes to local or organisational outcomes.
•

Enhance reputation of organization/PR

•

Added value benefits

•

Other Commercial Benefits

•

To encourage innovation in service delivery

•

supporting or building stronger links with their local community.

5. Where there any Processes and Policies in Place to Support Use of CB Clauses
Examples
• Policy or agreed process for using social clauses
•

Procurement officer / champion responsible for social clauses

•

Systems in place to monitor progress against social targets set

•

Services in place to help contractors meet social clauses

•

Working group to embed social clauses within own organisation

•

Any other structure or process that supports use of social clauses

6. Barriers
What are/were the challenges you faced in implementing social clauses?
Examples:
• Difficulty in finding support – external/governmental
• Legislation/policy related
• Lack of contract certainty
• Resource related
• Perceived Cost
• Lack of training
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•

Negative attitudes to social clauses such as:
o Large internal resources to manage / monitor
o Higher contract costs
o Confusion about legal position on use of social clauses
o Have not heard of social clauses
o Concerned good quality contractors would be put off from tendering by
social clauses
o Concerned using social clauses would result in contracting process taking
longer
o Previous bad experience of using social clauses
o Other

7. Drivers
- What are/were the positive ‘actions’ that were taken that helped?
8. Learnings
• What supports could have been provided that would have helped in your role?
•

What would you do differently in retrospect?

•

What could have been done differently by other stakeholders?

•

What training would you have benefited from initially to help with this
project?

•

Do you think social clauses are a worthwhile endeavour?

9. Outcomes
• What do you perceive the benefits have been to your organisation from
implementing social clauses?
•

What do you perceive the benefits have been to others from implementing
social clauses?

•

Can you think of examples of expected social clauses not being realised or
occasions when you have not been sure they have been achieved?

•

Can you give any examples of sharing your approach of the benefits internally
or externally?
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Appendix D Interviewee List
13 semi-structured interviews were conducted with members of the community benefits
forum and those they worked with. These stakeholders included contracting authorities,
contractors, facilitators and advisory agencies. Each interview lasted between one to two
hours and was conducted in person or by phone. There were a number of objectives to
carrying out the research interviews including: to gain an insight into the regular
procurement procedures of a contracting authority; to understand why and how public
procurers include social criteria in public contracts; and to understand what impact the
inclusion of social criteria has on SME participation.

XIV

Interviewee

Peter Dorman

Employer

Job Title

CAN

Stakeholder

Interview

Role

Location

Advocate

CAN Offices,

Agency

Dublin

Kathleen

Grangegorman

Employment and

Internal

Grangegorman

McCann

Development

Training

Facilitator

offices, Dublin

Agency

Coordinator

Barnardos/

Regeneration co-

Advocate

Aishling Hotel,

Dolphin House

ordination

Agency

Dublin

Manus Bree

Date

25/10/19

13/01/20

15/01/20

and Dolphin
Park Joint
Regeneration
Board.

Ingrid

Community

National

Internal

new children’s

McElroy

Benefit

Paediatric

Facilitator

hospital offices,

Programme

Hospital

Manager at

Development

Board

Board

Lyndsey

St. Teresa’s

St. Teresa’s

Advocate

Hilton Dublin

Anderson

Gardens

Gardens

agency

Airport, Dublin

Regeneration

Regeneration

Board

Board

15/01/20

Dublin

Coordinator

XV

20/01/20

Rea Lavell

St. Teresa’s

St. Teresa’s

External

Gardens

Gardens

Facilitator

Regeneration

Regeneration

Board

Board

Phone call

18/9/2020

NTMA

30/1/20

NTMA

30/01/20

Aishling Hotel

14/02/20

Sisk Offices,

27/02/20

Coordinator
David

NTMA

Hannon
David Power

NTMA

Programme

Contracting

Manager

Authority

Project Manager

Contracting
Authority

Chloe

BAM

McHugh

Community

Internal

Benefits Co

Facilitator

Ordinator
Sean Stagg

Sisk Ire

Project Director

Contractor

for Sisk for the

Grangegorman

East

Joe Lambe

Sisk Ire

Project manager

Contractor

Employment

Sisk Offices,

27/02/20

Grangegorman

Coordinator
Karen

Sisk Ire

Project Assistant

McHugh

Contractor

Sisk Offices,
Grangegorman
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